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B Pa3BUTUMN KOHCTUTYLLMOHHOIO KOHTpONa™,
nocesweHHasa 20-neTnio KOHCTUTYLUOHHOIo
Cyna Pecny6nuku Bonrapwus.

Coous, 29-30 nrons 2011 r.

29 - 30 mons 2011 r. B ctonuue Pecnybavku bonrapus ro-
poge Co¢um cocrtosinace MexgyHaponHas KoHpepeHuus
"Knaccun4yeckume n COBpEMEHHbIE TEHAEHLNN B PA3BUTUN KOHCTU -
TYLUMOHHOIro KOHTPOss", nocssiiueHHass 20-netvuio KOHCTUTYLU-
oHHoro Cyaa Pecnybanku bonrapus.

PaboTty KoHgepeHumun oTkpbin lNpeacenatesi KOHCTUTYLM-
oHHoro Cyaa Pecnybsvkv bonrapuvs EBreHnii TaHueB. C npuBeT-
CTBEHHbLIMU CJI0BAMU K ydyaCcTHukam KoHgepeHumn obpaTnince
lpesuaeHT Pecniybavkn bonrapuvs leopruii lNebipBaHoB, lNpesce-
narens HapoaHoro Cobparusi Pecriybaviku bonrapus Lleuka Lla-
yeBa, lMpembep-muHNCTP Pecnybavku bonrapus boriko bopu-
coB, lpencenartenb BepxosHoro KaccaumoHHoro Cyna Jlazap
'pyes, lNpeacenatens BepxoBHoro AamuHuctpatneHoro Cyna
leopruii Kones, 'eHepasbHbIV npokypop Pecrnybnavikn bonrapus
Gopuc Benyes, Om6yacmeH Pecrnybnvku Bonrapust KoHCTaHTUH
lMany4eB n MunucTp toctuummn Pecrniybinku bonrapus Mapraputa
lMornosa.

C npuBETCTBEHHBIMY C/I0BaMU BbICTYNvAn Takxe lpeace-
aarens Cyna EC Bacunmnoc Ckypuc, cyabsi EBponerickoro cyna
rno npasam 4YyesioBeka 3apaBka Kanavimgknesa, Cekpetapb BeHe-
umnaHckori komuccum Coseta EBpornbi Tomac MapkeprT, lNpeace-
aarenb KoHctutyumoHHoro Cyaa Pecnybavkn Apmenus arvk
APYTIOHSIH M 3aMeCTUTE b AnpekTopa 'epMmaHckoro ¢ooHaa Mex-
AyHapoaHoro npaBoBoro coTpyaHnyectsa (IRZ) LLUtegpaH Xwonbc-
XépcTep.
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E. Tanchev

President of the Constitutional Court
of the Republic of Bulgaria

Constitutional Control in Comparative and
Bulgarian Prospective

1. Antecedents and Genesis of Judicial Review

The legal positivists and proponents of the analytical school con-
trol of constitutionality of laws emerge from the acting constitution.

No one has challenged the birth date of judicial review so far. It was
in 1803, the famous decision of the Supreme Court, the decision on
Marbury v. Madison and the solid argument of Chief Justice J.
Marshall. This decision might be considered as a historical act having
tantamount significance only to the drafting of the 1787 US
Constitution. If the Founding Fathers secured American independence
and a successful development of the Union, the judicial review fostered
constitutional supremacy and long levity of the Federal Constitution.

And yet we might look for antecedents of judicial review in the pre-
vious stages of development, as the history proves there are almost no
ideas and phenomena emerging at once and out of nothing.

It is doubtless that the essential prerequisite of the birth of
judicial review is the status of the constitution as the "law of the
land” or as the "highest law".

If we extend the concept of the higher law to other sources of
law before the appearance of the written constitution, we will find
embryos of judicial review even in the antiquity?.

1 The classic example to look for is ancient Greece. In the Athenian Polity a nomoi were regarded
as a higher law and a complex and time wasting procedure to their revision was devised. Heavy
responsibility was placed on person having proposed an amendment that subsequently was not
ratified or proved to be inadvisable. In one of the periods of the Greek history in 5 C. B. C. the
capital punishment was even introduced. A special committee named helea was formed to the
popular assembly to filter the new laws and amendments proposed in order to safeguard the
supremacy of the acting laws and to eliminate inadequate drafts. Although this was certainly not
a judicial activity neither it was carried by the courts, still it can be regarded as the first example

or an antecedent to the judicial review., B. Leoni, Freedom and the Law, 1962, 77-78;
M.Cappelletti, W. Cohen, Comparative Constitutional Law , Charlottesville, 1977, 5-6
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The political ideas of thinkers devised to check arbitrary
power since antiquity during the enlightenment were another
source of shaping of judicial review.

Aristotle, Polibius and Cicero, developed the first concepts of
the mixed government and separation of powers. One, certainly, will
never find a scheme that they might have contrived even of an anal-
ogous device to judicial review even if their lost writings will be found.

The seeds of the idea of checking an arbitrary power grew in
various currents of jurisprudence, political thought and practice
even before the rebellious barons imposed Magna Carta
Libertatum on King John.

Since St. Thoma Aquinas who vindicated that an unjust law is
not a law at all and should not be obeyed, various mechanisms of
limitation of power were proposed. The range of enquiry was
extensive and the means include:

-civil disobedience to a despotic rule even in the form of
enacted law (No doubt the roots of the idea of civil disobedience
have been traced so far to Sophocles),

-the separation of powers, developed further by Marsilio of
Padua in the church and state conflict, and especially in the
enlightment by J. Locke, Montesque, abbey Mably and others,

- resistance, dethroning and even murdering of a despot, if
the king's commands are contrary to the law of God or violates the
God'’s rules or devastates the church?,

- withdrawal of people’s support to the power of a tyrant3,

- resistance to oppression in the form of insurrection and
deposing arbitrary government4.

Various currences of political thought had different justifica-
tions to these checks upon despotic laws and governments:

- it was considered to be infringement of the law of nature by
the exponents of the Natural Law,

- it was considered contrary to the Divine Law,

- it was declared to be an infringement of the social com-
pact, by the representatives of social contract doctrine

2 During the Restoration after the massacre on St.Bartolomew Day of the French Huguenots

See S.J. Brutus, Vindiciae Contra Tyrannos, 1579

3 E.La Buassie,Chains of the Voluntary Servitude, in 17 century France

4 See G.Buchanan, De Jure Regni Apud Scotos (The Powers of the Crown in Scotland),
Austin, 1949, 89; In the U.S. it was T. Jefferson that intended to integrate the right to a rev-
olution into the system of government. A small insurrection each 20 years should control the
oppressive ambitions of the rulers.

o
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- it was declared to be usurpation of popular sovereignty by
the radical democratic theoreticians.

These checks were meant to be spontaneous, sporadic and
ultimate remedies against injustice and oppression. They were
not built as an institutionalized restraint of a governmental exces-
sive power, a restraint accessible at relatively small social costs,
which was available to each one and to all the citizens that could
afford the expenses of litigation.

Judicial review is one of these regularized restraints that are
indispensable to the liberal constitutionalism. It polices govern-
ment, preventing authoritarianism and arbitrary rule, serves as an
ultimate remedy when constitutional human rights are violated.
Another very important implication in the context of the political
system is to act as a safety valve for reducing social conflicts, to
prevent drastic change and to protect minorities against oppres-
sive majorities. By resolving deep social and political conflicts as
legal or constitutional cases judicial review reduces social tension
and prevents them from exacerbating into civil disturbances, wars
or insurrections. Political controversies are elevated and resolved
as legal questions.

The first universally recognized precedents by the constitu-
tional scholars and cited as genesis of the modern judicial review
belong to the British constitutional practice.

It was Sir E. Coke who stated and implemented judicial review,
recognizing the supremacy of the common law at the beginning of
the 17th century in Great Britain. In the famous Bonham's case of
1610, Coke stated "that in many cases, the common law will con-
trol acts of parliament, and sometimes adjudge them to be utterly
void: for when an act of parliament is again common right and rea-
son, or repugnant or impossible to be performed, the common law
will control it and ajudge such act to be void™s.

However, this precedent does not lead to the development of
a full fledged judicial review in Britain possibly because of two fac-
tors. In the years that followed, kings power achieved its ascen-
dancy and during the revolutionary turmoil nobody ascribed to
affirm the judicial reviewsb.

5 B. Coxe, An Essay on Judicial Power and Unconstitutional Legislation, Philadelphia, 1893, 24

6 Since the time when the Instrument of government, created by O. Cromwell was suspend-
ed, Great Britain did not even attempt to entrench governmental relationships and funda-
mental liberties in a written constitution
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Why did constitutional review come so late in the European
constitutionalism? It was more than a century after Marbury v.
Madison; it was after the W.W.I that the first models were drafted
in Europe and in most countries even after 1950ies.

Looking at the causes that make control of constitutionality of
laws an indispensable attribute to the modern constitutional sys-
tem one should mention:

a. a written constitution,

b. willingness of the governing elites, parties, leaders and
public to observe the supremacy of the Constitution and the rule
of law (in other words democratic political and legal culture),

c. balanced government, founded on separation of powers
between the three branches, between the constituent and consti-
tuted power, and between the union and its members if the feder-
alism prevails,

d. lack of arbitrary government either by the executive as one
man rule or by the supremacy of the legislature or the legislative
despotism,

e. denial of uncontrolled popular sovereignty, exercised
directly or by omnipotent legislature as a tyranny of the majority,

f. respect of the individual liberties and minority rights.

Having in mind these reasons one can answer the questions
about the late origin of the judicial review in Europe, impossibility
of establishment of judicial review in the antiquity in the middle
ages, in the communist and fascist systems or in some of the third
world countries?.

2. Models and Structures of Control of
Constitutionality

Control of constitutionality of laws exists in various forms in
contemporary world. The general rule is that control of constitu-
tionality should exist beyond the Legislative and the Executive
branch. No serious attempts have been made to entrust the con-
trol of constitutionality of the Executive, although even at
Philadelphia some of the framers considered that a Council of

7 Some of these reasons explain why in France a very limited specific model of control of con-

stitutionality was created only by 1958, why the President and Prime minister were the only
initial parties that have been granted standing, knowing the fact that almost a decade before
the Marbury v. Madison decision Abbey Sieyes proposed to create a system of J.R. To some
extent this is an answer to the B.Constant's proposition that the Head of State should be the
fourth branch of power that was contrived to be povoir neutre i.e. neutral power.
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Revision to the Chief Executive and in Bulgaria during 1980ies
there was a proposal to create analogues organ to the Presidents.

Efforts to include control of constitutionality among the pow-
ers of the Legislature were equally meaningless for the only result
would have been an omnipotent despotic parliament or a conven-
tion like that of 1793 during the Jacobin regime in France. Instead
of controlling the Legislature control of constitutionality would
have been transformed into a formidable weapon of legislative
control. Constitutional supremacy would have lost any meaning
for it would have been dissolved in the Legislative supremacy.

The only possible solution then common to all the models of
control of constitutionality of laws is vesting this function in the
courts, or creating a special institution outside the traditional judi-
cial power, but never attributing the function to the Legislative or
the Executive branches. One can remember the justification by Al.
Hamilton in the Federalist Papers and Alexander Bickel's book
"The Least Dangerous Branch".

Since J.J. Rousseau and J. Bentham's proponents of the
popular sovereignty and legislative supremacy doctrines still
argue on the admissibility and rationality of entrusting CC to the
courts. In the words of J.Bentham "Give to the Judges a power of
annulling the acts(laws);and you transfer a portion of the supreme
power from assembly, which the people have had some share, at
least, in chusing, to a set of men in the choice of whom, they have
not the least imaginable share™.

To this argument has been added a very small portion by the
followers which especially enjoy to label and accuse judges of
legislative and even constituent power encroachment or usurpa-
tion when they declare a law, repugnant to the constitution to be
void. By interpreting the constitution the courts develop the
meaning of the constitutional provisions and in fact adapt the
constitution to the new realities.

Sometimes the Courts are qualified as an independent poli-
cy makers, leaders of a public opinion, arbiter in the conflicts

8 Luckily these efforts did not prevail for attributing the control of constitutionality function to

the head of state would no doubt lead to a one man rule. For it is a well known fact that this
power was inherent prerogative of absolutist kings or dictators although resting on a very
specific prerequisite. The king alone could control constitutionality for he was the only per-
son to know what the constitutions is for it was time when raison d’ etat, monarchical sover-
eignty and the rule of man and not of laws were principles of state.

9 4. Bentham, A Comment on the Fragment of Government, London, 1974, 488
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between the powers, catalyst of social change and the basic insti-
tutions which lead America to a "government by judiciary”10,

The critics of judicial review of constitutionality of laws label
the Supreme Court as a supreme legislator!!, super legislature?,
last resort that discovers the framers intent!3 and a third chamber
or permanent constitutional convention4,

According to the structures for its implementation control of
constitutionality might be diffused (deconcentrated) or concen-
trated one. In a diffused system judicial review is carried by plur-
al institutions, usually the courts and in the concentrated system
constitutional control is vested in a single institution being a court
or a special council for constitutional supervision.

Prior Control of Constitutionality is the only available form in
the Vth French Repubic, while in other countries like Austria,
Hungary and others it is combined with posterior control of con-
stitutionality.

Prior control of constitutionality can be only an abstract one
while posterior control of constitutionality can be either abstract
or a concrete one.

Various systems of control of constitutionality are exercised
by four models in the cotemporary world.

a. The American model of JR has been implemented in
Japan, Norway, Denmark, Brazil, Argentine, Chile, Honduras,
Guatemala and other countries in Latin America during the peri-
ods when they have democratic constitutions. Judicial review is
carried by all the courts in the judicial system.

b. Judicial review might be vested in the Supreme Court. This
model of is developed in the constitutional system of India,
Australia, Swiss Confederation, Ireland, Canada, South Africa and
others. No other courts can decide on constitutionality except the
supreme court of the country. The common argument is that the

control of constitutionality of laws is sophisticated activity and it

10 The New American Political System,1980,17,A.Bickel, The Least Dangerous Branch, 229,
H.J. Abraham, Freedom and the Court,N.Y.,1978,6, R. Neely How Courts Govern America,

New York,1981,12-19
11 A Berle, The Three Faces of Power, 1967, 49

12 8. Miller, Judicial Activism and American Constitutionalism, in Constitutionalism, ed. J.

R. Pennock, N.Y., 1979,357
13 E. Corwin, The Constitution and What it Means Today, Washington, 1957, 252
14|, Hand, The Bill of Rights, Harvard, 1957,73
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should be available only to the justices that are trained best and
have a long experience.

c. Control of constitutionality is concentrated in a special
court - Constitutional Court. This system prevails in Europe and
the best examples are Austria, Germany, Italy, Spain, Portugal,
Turkey, most of the constitutional democracies in Central and
Eastern Europe, independent republics of the former Soviet
Union and others. There is an interesting peculiarity, however in
Germany. The concentrated control of constitutionality, per-
formed by the Federal Constitutional Court has not been devised
to eliminate totally the diffused system of judicial review. While the
Constitutional Court has the exclusive jurisdiction to revise the
Federal Statutes, all the German courts can exercise judicial
review revising other acts which might be contradictory to the
Constitution.

All constitutions of the emerging democracies have already
introduced constitutional courts. And even the constitutions in the
breakaway former Soviet Union Republics have implemented this
model: to replace the committees for constitutional revision
established during the Gorby's perestroika but proven to be an
unsuccessful experiment.

The Constitutional Court pattern was first established in the
Austrian Constitution of 1920. This was the original idea of a con-
centrated and firmly institutionalized judicial review initiated by
the famous European scholar H. Kelsen. Almost simultaneously
the idea was developed in the Constitution of Czechoslovakia of
1920. However, before the end of the World War Il the control of
constitutionality did not meet the expectations of the constitution
makers. The constitutional courts were most active in settling dis-
putes between the federal and member states governments.
Since authoritarianism and totalitarianism were opposed to the
rule of law, constitutional courts flourished in the post World War
Il constitutions in Europe.

The Constitutional Court model of judicial review has certain
peculiarities that distinguish this system from the other patterns
of control of constitutionality of laws.

The Constitutional Court is exists beyond the system of the
Courts, although it is a special jurisdiction within the judicial
branch. In Europe the constitutional courts have been regarded
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as special kind of political courts preordained to safeguard the
supremacy of the constitution, the integrity of the constitutional
government and to act as the highest and ultimate guardian of the
human rights.

The constitutional courts review all the acts of the
Parliament, President and sometimes the normative acts of the
Cabinet. Unconstitutionality and non compliance to the parlia-
mentary legislation of the other acts of governmental administra-
tion and the infringements of the statutes by the other acts is
controlled by specialized administrative courts within the judicial
branch.

The constitutional courts are granted the jurisdiction to
resolve the conflicts between the branches of government arising
from the horizontal and the vertical separation of powers.

In contrast to the U S Supreme Court the constitutional courts
have to resolve controversies arising in political life, for example
concerning the results of general elections, checking the validity
of parliamentary mandates, deciding on the constitutionality of a
political party, the refusal of some elected representatives to take
an oath to the Constitution on the grounds that they oppose some
provisions of the Constitution.

In contrast to the American judicial review the constitutional
courts annul the law or a part of it that is considered to be uncon-
stitutional and their decision has an ergo omnes effect.

Some of the constitutional courts have the power to provide
interpretation of the provisions of the constitution.

Some of the constitutional courts are devised to compensate
the lack of a second chamber of the parliament during a presi-
dential impeachment, since some of the European countries pro-
vide for unicameral representative assemblies.

Some of the constitutional courts combine prior control of
constitutionality with posterior judicial review which is performed
after the act has been enforced (Hungary).

d. Control of constitutionality is vested in a specially created
political institution which is not a court. This institution is situated
out of the traditional branches of power. This unique system of
control of constitutionality was devised in the constitution of the
V French Republic and with some amendments has been suc-
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cessfully function in France since 1958. However, analogous
model has been a complete failure in the former Soviet Union.

Conseil Constitutionnel was the first and reluctant institu-
tionalization of the control of constitutionality in France although
the idea was launched during the French Revolution by abbey
Sieyes. Dictatorial regimes, notions of parliamentary supremacy
and popular sovereignty leading to plebiscitary democracy were
opposed to the control of constitutionality for a century and a half
after the revolution.

Initially Conceil Constitutionnel was conceived as an auto-
cratic instrument of the executive power, for the president or the
Prime Minister alone had the standing to ask for revision of the
parliamentary draft bills.

During 1970s a very important constitutional amendment
granted standing to a certain number of the members of each of
the both houses of Parliament.

Another important step was made by Conceil Constitutionnel
itself. In one of its decisions Conseil broadened the scope of the
constitutional content, invoking the Preamble of the Constitution,
in which the two great declarations of rights are included. Since
then, Conseil Constitutionnel has assumed the status of a
guardian of the fundamental rights and liberties.

e._Council of the Guardians of the C. (Iran, 1979)

This institution has been established for the purpose of safe-
guarding the principles of Islam and the constitution and to avoid
any conflict between these principles and the laws of parliament.
(Art.91).The Council of Guardians consists of six members of the
clergy "who are just, are knowledgeable in Islamic jurisprudence,
and are aware of the needs of the times". They are selected by the
Leader of the Country.(It is worth noting that the leader, according
to Article 110 is to appoint the highest judicial authorities of the
country). Other six lawyers from various branches of law, "from
among the Moslem lawyers” are nominated by the Supreme
Council of the Judiciary and confirmed by the Assembly.

Forms of Judicial Review by the Constitutional Courts
According to the time for its implementation it might be prior
(preliminary) - before the statute has been adopted and enacted
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or posterior - when the bill has been enacted and has become an
acting law. (Prior supervision exists in Austria, France, Portugal,
Hungary and Romania)

Posterior constitutional control is of several different kinds.

The first is the incidental supervision during the course of lit-
igation pending before courts of general jurisdiction which takes
place in the USA, Switzerland, Greece and Portugal.

Concrete norm supervision compatibility to the constitution
occurs when in the course of litigation pending before a court with
General Jurisdiction upon application of that court, which must be
either convinced in the unconstitutionality of the norm (German
Constitution, Art. 100) or at least have doubts, which are not evi-
dently unfounded, as to its constitutionality (Italy). Concrete norm
supervision is to be performed in Germany, ltaly, Austria,
Belgium, Greece, Bulgaria and others.

Abstract norm supervision is to be initiated independently of a
legal dispute by specially qualified petitioners - high state officials,
political institutions, etc.(Switzerland, Austria, Germany, Spain,
Belgium, Portugal, Bulgaria, Hungary, Romania, Slovakia and oth-
ers.) According to these countries’ constitutions, the President,
the Prime Minister, a certain number of Parliamentary Deputies,
the Supreme Courts and General Attorneys (Prosecutors) are
granted standing and can initiate abstract form supervision.

Constitutional review based on and initiated by the individual
complaints has been provided in some of the European coun-
tries’, constitutions. The general prerequisite of this form is that
the citizen, filing the complaint, should have a direct stake in the
litigation and his rights have to be violated by the unconstitutional
statute, regulation or action. (In Austria this form of revision is
provided by Articles 140(1 and 4), and 144 of the Constitution, in
Germany Art. 93(1,4a) of the Basic Law, in Spain recurso de
amparo 161(1b) of the Constitution, in Switzerland by a public law
complaint Art. 84 of the Federal Law on the Judiciary.)

The control of constitutionality might scrutinize laws chal-
lenged by the individual complaint on procedural and substantive
basis. (See for details on the forms of Judicial Review Alexander
von Brunneck, Constitutional Review and Legislation in Western
Democracies, in Constitutional Review and Legislation, ed. Cr.
Landfried, Baden-Baden, 1988, 219-263)
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Consequences and Content of the Constitutional

Review

Consequences vary according to the different forms of the
constitutional review.

Prior control of constitutionality is a declaration on the consti-
tutionality of a law before it was enacted. The statement of uncon-
stitutionality will cause a reconsideration of the parts of the law in
conflict to the constitution and replace them with provisions in
accordance with the constitution. In fact, this form of constitu-
tional review has a similar effect as a presidential veto power. They
might even lead to identical outcome if the Legislature could
amend the constitution with a two thirds majority and thus avoid
unconstitutionality preserving the law but changing the constitu-
tion (this is the effect of overriding a presidential veto) or chang-
ing the law in compliance with the constitutional review ruling and
the constitution (the effect is nearly the same as of a successful
presidential veto.

The outcome of Constitutional Court’s decision on uncon-
stitutionality of a statute within the system of abstract constitu-
tional review is invalidation of a statute in respect to all ( erga
omnes ). It is apparent to all the European authors that the law
declared to be unconstitutional ceases to exist. However, there
are disputes concerning the moment when a statute ceases to
exist. There can be no doubt as to the action of law in the
future. Some scholars maintain that the law, declared to be
unconstitutional from the moment when it was enacted. This
assumption raises objections related to retroactivity and rea-
sonable arguments with the complex issue how to deal with all
consequences that followed from the moment when the law
was enacted till the moment when the constitutional court's
decision had been announced.

In the U.S. Constitutional Law, the S.C. is to decide whether
unconstitutionality invalidates the law ex tunc (retroactive) or ex
nunc (pro futuro) only relating to the future. Doctrine of retroac-
tivity was defined by the Supreme Court in Vanhorne's Lessee
v.Dorrance (1795) as a void act "never had constitutional exis-
tence it is a dead letter, and of no more virtue or avail, than if it
never had been made ". In Linkletter v. Walker (1965), this, howe-
ver, doctrine was reversed with the court stating that the constitu-
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tion neither requires to apply, nor prohibits from applying a deci-
sion retrospectively15.

In Austria the Constitutional Court’'s decision has generally an
ex nunc effect. It annuls the whole or a part of a statute or of a
decree that are considered to be void from the moment when the
Court announces its decision. On the other hand, the
Constitutional Court has the power to annul statutes that have
been repealed by the Parliament and this proposition implies that
the Constitutional Court’s decision will have a retroactive or ex tunc
effect. However, the general principle is ex nunc. There are two
important details: a statement of unconstitutionality might create
an obligation to the Legislature to regulate and resolve the effects
caused by the same statute since it has been enacted till the con-
stitutional court’s decision, or the Constitutional Court might even
delay ex nunc effect of its decision. A complicated situation which
might arise from a repealed statute might be that the other statutes
that have been repealed might start their action again with no fur-
ther action being necessary from a political institution6,

In Germany the acts found to be incompatible to the
Constitution are declared to be null. In the cases of abstract or
concrete control of constitutionality the act is declared void ab
initio or the courts decision has retroactive ex tunc effect. The
only exception from retroactivity is the criminal proceedings that
are being reviewed in the courts under the repealed law. All other
administrative and judicial decisions based on the repealed
statute will be considered unchallengeable, but their enforce-
ability, if not yet made, would be illicit. To avoid a declaration of
unconstitutionality the Constitutional Court might use the formu-
la of interpretation and declare only a discrepancy of the statute
to the constitution17.

In Italy and Spain decisions of the constitutional courts have
the effect erga omnes and they do not have retroactive force.
(The only exceptions where retroactivity takes place are criminal
cases when a person was condemned under a statute declared to
be unconstitutional, or the unconstitutional statute has already

been repealed)

15 This relates especially to criminal law when the decision benefited the prosecuted or was
essential as a safeguard of innocent persons., see A. R. Brewer - Carias, Judicial Review in
Comparative Law, Cambridge Univ. Press, Cambridge,1989,151-155

16 ihid.201-202

7 bid.,214
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The Constitution of Portugal provides for retroactivity of the
decisions of the Constitutional Court. Powers of the Portugal's
Constitutional Court are very broad and it can fix the effect of
unconstitutionality in a more restrictive way, when required by
legal security, equity or public interest. In these circumstances
the Constitutional Court might soften some of the consequences
resulting from the rigidity of the retroactive action.

3. Some Issues Subject to Debate in the Constitutional

Jurisdiction in Bulgaria

The Constitution of 1991 established for the first time in the
national history a specialized institution for the review of the con-
stitutionality of laws.

The Constitutional Court is a specialized judicial institution,
which is not incorporated by the judicial branch. The institution
has been built on the prototype of the German, Austrian, Italian
and Spanish constitutional jurisdictions with the primary functions
to protect and enforce supremacy of the constitution as the law of
the land, to resolve the institutional conflicts over powers accord-
ing to the constitution, to interpret the constitution, etc.

By safeguarding the constitutional supremacy, the Court
serves an important function in protecting human rights
entrenched in the Constitution of 1991.

Another set of the Constitutional Court powers comprise ver-
ifying the constitutionality of international treaties before their rat-
ification, judges in presidential, parliamentary elections, rules on
the constitutionality of the parties and decides on charges
brought in an impeachment of the President.

The Constitutional Court excercises posterior, concentrated,
abstract control for constitutionality of parliamentary legislation
and the presidential legal acts as the European constitutional
review model established in the Constitution of Austria of 1920,
created by the famous in Europe and later in the US lawyer H.
Kelsen, who was among the first justices to serve on the court18,

18 See V. Jackson, M. Tushnet, Comparative Constitutional Law, New York, 1999, 455-708; M.

Cappeletti, The Judicial Process in Comparative Perspecive, Clarendon Press, Oxford, 1989; A.
Brewer - Carrias, Judicial Review in Comparative Law, Cambridge, 1988; Constitutional Review
and Legislation, ed. Ch.Landfried, Baden-Baden, 1988; Constitutional Review, ed. B. van
Riermund, 1993; Control in Constitutional Law ,ed C. M. Zoethout, G. Van Der Tang, M. Nijohof,
1993; For Bulgarian Constitutional Court see in Bulgarian J.Stalev, N.Nenovski, Konstitutzionniat
sud, Sofia, 1996 and The Constitutional Court of the Republic of Bulgaria, Jurisprudence, ed.
N. Nenovski, E. Tanchev, E. Drumeva, Sn. Natcheva and oth., COIPI, Sofia, 1997
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The Constitutional Court comprises 12 justices, appointed
for 9 year term with no renewal. To safeguard the independence
of the institution a special appointment procedure has been
devised. The National Assembly, the President of the Republic
and the Supreme Court appoint one third of the justices, chosen
among the lawyers of high professional and moral integrity, who
have at least15 years of experience.

The access to the court according to the Constitution of 1991
is very restricted, compared to the practice established in the
other emerging democracies and in the European model of con-
stitutional review. The limited standing was considered by the
founders to be an important step in the safeguarding the effec-
tive functioning of this institution, as a common argument was
brought that it might be overloaded with complaints, especially
after the collapse of the communist system, and, consequently,
paralyzed1®.

The cases can be referred to the Constitutional Court by one
fifth of the MPs, by the President, by the Council of Ministers, by
the Attorney General, and by the Chief Justices of the Supreme
Courts of Cassation and Arbitration. The ordinary citizens have
not standing to bring a case questioning the constitutionality of
parliamentary legislation affecting their rights20,

I would like to highlight some of the controversial issues
experienced by the Constitutional Court of Bulgaria in the first
decade after its establishment.

One of the first problems the Bulgarian Constitutional Court
had to cope with was the scope of the acts that were to be
referred to for the control of constitutionality. Initially it has been
declared that the Court will not rule on the unconstitutional
statutes in force before the adoption of the Constitution of the
Republic of Bulgaria of 1991 (Par. 3 of the interim and concluding
provisions of the Constitution). The laws contrary to the constitu-
tion lose their validity with the new constitution entering in force.

However, in 1996 the Constitutional Court decided a case on the

19 During the drafting of the 1991 Constitution another arguments for the existence of the
Constitutional court have been raised . For example it was seen by some as a special kind
of political justice and by a large portion of the members of the Grand National Assembly as
a surrogate of the missing second chamber of the constitutional structure of the Republic.
In one of his last decisions the court has de facto opened a very limited undirect access to
the citizens on the model of Art. 100 of 1949 Basic law of Germany. A citizen might bring
a case using the power of the Supreme court to refer the question of unconstitutionality to
the Constitutional court.

|NI
=
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validity of such a statute declaring it to be unconstitutional and
due to the ex nunc effect of the decision the court admitted that
the law, though being unconstitutional from the day the 1991
Constitution entered into force should not be enforced from the
moment of the decision’s publication, i.e. after 1996.

According to the founders intent constitution clearly states
that the decisions of the Constitutional Court have ex nunc bind-
ing effect (See Art.151, Par.2). By the time the Constitution was
drafted, a part of the founders of the Constitution in the Grand
National Assembly shared the opinion that the retroactivity would
undermine the rule of law principle which was considered as the
cornerstone in the of the new democracy after the fall of the total-
itarian system. In general liberal constitutionalism has con-
demned retroactivity as instrument which undermines social con-
tract, justice, certainty of law and legitimacy of the legal order21,
However, the constituent assembly did not follow fully the idea to
prohibit completely retroactive legal acts. Some of the argument
against the full prohibition of ex post facto law was that the total
exclusion of retroactivity would help some of the ancient regime
actions to be excluded from punishment and retribution. So, the
prohibition of retroactivity was proclaimed only in the sphere of
criminal law and it stopped short concerning parliamentary legis-
lation in other areas.

In principle, ex nunc effect of the Constitutional Court's deci-
sions proclaiming unconstitutionality of a certain parliamentary
statute as a whole or some of its provisions is consonant to the
certainty of the legal system and rule of law since it establishes
the presumption that until a law is declared contrary to the consti-
tution it is constitutional and should be enforced. However, there
are cases when a law that has been declared repugnant to the
Constitution has seriously affected basic human rights and other
democratic values of the constitution. In these circumstances the

210ne of the most eloguent statements on retroactivity of law belongs to B.Constant. In his

words “Retroaction is the most evil assault which the law can commit. It means tearing up of
the social contract, and the destruction of the conditions on the basis of which society enjoys
the rights to demand the individual’s obedience, because it deprives him of the guarantees
of which society assured him and which were the compensation for the sacrifice which his
obedience entailed. Retroaction deprives the law of its real character. A retroactive law is not
law at all. ” B.Constant, Moniteur. June 1, 1828, 755; Within the natural law theories retroac-
tion was considered a just cause for civil disobedience or murdering of tyrants. “Retroactive
laws, that are ex post facto law legislation depriving man of life and liberty, violate the princi-
ple of the law’s neutrality. They are thus illegitimate, and resistance to them is legitimate” F.
Neumann, The Democratic and Authoritarian State, New York, 1957, 158
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presumption of constitutionality and impossibility of declaring the
law unconstitutional ab initio with ex tunc Constitutional Court's
decision undermines the rule of law. Things can get even worse if
the parliamentary statute which was declared unconstitutional
had retroactive effect itself.

There was a discussion in the Academia about the temporal
effect of the interpretative decisions of the Constitutional Court
under Art.149, Par. 1, 1. H.Kelsen, Judicial Review of the
Legislation, Journal of Politics, N 4, 1942, 183 ; of 1991
Constitution of Republic of Bulgaria. According to the classic the-
ory of legal interpretation, the act of interpretation does not have
any legal validity if separated from the act that it has to interpret.
It seems that following this constellation the interpretative deci-
sions of the Constitutional Court should have ex tunc effect22.
After a robust debate in the Academia the Constitutional Court
adopted the position that all decisions including those on consti-
tutional interpretation have prospective effect.

Another problem, which has received scholarly attention,
belongs to the nature of the interpretative decisions of the
Constitutional Court. The Court’s binding interpretative decisions
have provided prospective non adversarial constitutional inter-
pretation which was successful in preventing unconstitutional leg-
islation by resolving the constitutional ambiguity ex ante23.

Though, interpretative decisions share some of the legal fea-
tures of the prior control of constitutionality, advisory opinions
and preliminary rulings of the European Court of Justice, they are
unique. Advisory opinions are rendered by the International Court
of Justice or some of the states’ courts in the US on request of
government or private parties and indicate how the court would
rule if adversary litigation arose on the same matter. Contrary to
the Bulgarian Constitutional Court interpretative decisions, the
advisory opinions do not have binding effect. Interpretative deci-
sions are rendered like the preliminary rulings when different
opinions on the content of a provision exist and its content is not

22 The opposite conclusion should mean that before the court pronounced its decision the

provision of the constitution had one meaning and from the moment of the Constitutional
Court’s decision it has acquired another one. If this is the case it would lead to no other
explanation than that - the Constitutional Court has overstepped its powers and has amend-
ed the Constitution by acting like an agent of constituent power.

23 5ee H. Dimitrov, The Bulgarian Constitutional Court and Its Interpretative Jurisdiction, 37
Colum. J Transnat’l Law 459-505
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clear. Both legal phenomena have binding effect - preliminary rul-
ings concerning the EU law on the national courts and interpreta-
tive decisions of the Bulgarian Constitutional Court on National
Parliament, President and Government to comply their legal acts
or actions with the Constitutional Court holding.

Within the context of the constitutional governance, the inter-
pretative decisions affirm the Constitutional Court’s position as the
Constitution expositor and mediator between the dormant con-
stituent power (which resides in the people or special representa-
tive bodies the springs to active position triggered by necessity of
constitutional amendment) and the acting institutions of constitut-
ed powers i.e. the legislature the executive and the judiciary.

On a number of occasions, by interpretative decisions the
Constitutional Court ex ante defined certain principles and scope
of parliamentary legislation to meet the requirements of the con-
stitution in the area of human rights, freedom of expression and
electronic media.

One of the most controversial issues concerns the conse-
quences after a provision which was amendment to a parliamentary
statute has been declared unconstitutional24. The Court by inter-
pretation has arrived at conclusion that in this case after its decision
has entered in force an automatic revival (resurrection, restoration)
of the acting before the amendment takes place. This interpretation
was met with many counterarguments the most important of which
is that there is no such explicit provision of the Constitution and that
the automatic revival in fact is a special case of retroactivity of the
Constitutional Court decision. Moreover, the restoration should be
considered contrary to the text of the Art. 22, Par. 4 of the Law on
the Constitutional Court which states that all of the consequences
of the law proclaimed to be unconstitutional have to be arranged by
the institution which has adopted it. Another argument against the
automatic revival of the acting provisions amended with norms pro-
claimed to be unconstitutional is that the old provisions contradict
to the logic of the new provisions which were considered constitu-
tional. The final result is the paralysis of the whole statute.

24 |n Austria and in the Constitution of Portugal there are explicit provisions on the revival of the

legal norms which have been amended by provisions proclaimed o be unconstitutional. In
1940 H. Kelsen has explained this solution of the constitution with one of the basic argu-
ments being that it helps to avoid the situation where proclamation of unconstitutionality
would lead to lacunae or vacuum in the legislation, H.Kelsen, Judicial Review of the
Legislation, Journal of Politics, N 4, 1942, 183 ;
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Some scholars have raised the debate if the stare decisis
doctrine is valid for the constitutional courts’ decisions. However,
it seems that the opposite position has prevailed for abstract con-
stitutional review and because the court reversed its decision on
the judicial council when considering the constitutionality of the
law on the judiciary.

The method of reaching decisions is the last of the contro-
versial issues deserving to be marked in this paper. The quorum
for conducting meetings consists of two thirds of the justices at
the constitutional court. The courts decisions on unconstitutional-
ity are taken with overall majority which in a court of 12 amounts
to the 7 justices votes. The constitutional justice has been con-
ceived as counter majoritarian check. Decision taking through
supermajorities protects minority rights when constitutionality of
law is challenged more difficult.

So far by deciding about three hundred cases, the
Constitutional court has been an effective safeguard to the con-
stitutional supremacy and has vigorously reacted against the
encroachments of parliamentary majorities25. The constitutional
jurisdiction has dealt with statutes contradicting more than half of
the provisions of the constitution of 199126, Although sometimes
the constitutional courts decisions were met with severe criticism
and hostility from the governing majorities it has successfully per-
formed the mission of the guardian of the constitution.

Appendix 1. Composition, Election of the Justices and
Structure of the Constitutional Courts

Composition, structure and election of the institutions
enforcing control of constitutionality is provided by regulation on
three levels - constitution, special statutes, drafted by the parlia-
ment and special, regulations enacted by the constitutional
courts themselves.

Concrete data are the best way to start if we want to draw
some principles and rules.

25 From 1991 till 2011 the Constitutional court was seized 417 times and has rendered 299

decisions on the admitted requests in constitutional cases.

26 For analytic review by a keen observer on the constitutional court’s jurisprudence see H.
Schwartz, The Struggle for the Constitutional Justice in Post-Communist Europe, The Univ.
of Chicago Press, 2000, 164-193




Koucturyuuonnoe MPABOCYAUE - 3(53)'11

Composition:

The Constitutional Court of Austria consists of 14 justices and
6 deputy justices to be selected among the judges, high civil ser-
vants and professors in law and political science.

The Constitutional Court of Germany consists of 16 justices,
has two chambers and is selected among the highest judges or
other persons who meet the qualifications to serve as judges.

The Italian Constitutional Court has 15 justices to be selected
from the highest courts, law professors and attorneys with more
than 20 years of practice.

Portugal's Constitutional Court has 13 justices selected from
the judges and law professors.

The Spanish Constitutional Court consists of 12 justices to be
selected from law professors, highest politicians and attorneys
with more than 15 years of practice.

In Belgium the Court of Arbitrage performing the control of
constitutionality is performed by 12 justices selected from the
judges, law professors and parliamentary deputies.

The French Conseil Constitutionnel has 9 members to which
are to be added all the former living country's presidents
(according to a provision in the constitution which has not been
observed so far) and no qualifications of the candidates are
required by the special parliamentary statute on the organization
of the conseil.

The Hungarian CC has 15 members to be chosen from
Hungarian citizens with a clean record, graduated from a Law
school, and completed his or her 45 year. Justices are to be elect-
ed by the Parliament from among the outstanding theoretical
legal experts, university professors, or Doctors of Political
Science and Law, or practicing lawyers having at least twenty
years of practice. A very interesting prohibition disqualifies from
membership in the CC the persons that have been Members of
Government, the employee of a party, or had held a leading office
in the public administration. They are ineligible to the
Constitutional Court for a period of 4 years (Act N XXXII of 1989,
On the Constitutional Court, Art. 5 Sect.1, 2, 3). These prohibi-
tions coexist with other common disqualifications in all new
Constitutions of the emerging democracies - justices cannot be
members of the legislative or the executive branch of govern-
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ment, they cannot hold positions on a party, an association or a
corporation board. Justices are to give up their party membership
if they have had any; they shall not exercise any political activity
and shall make no political statements. They shall not proceed
any gainful(profitable) activity, except scientific, literary or artistic
activity (Art.9). (ltis interesting that some Bulgarian drafts includ-
ed sports among these activities but it is questionable because of
the age qualification for a judge to be a professional in a sport and
receive money for that)

Romanian Constitution provides for nine justices to be chosen
from the persons having superior legal training, high professional
competence and at least 18 years of practice or teaching at the law
schools. The status of a justice is incompatible with any other pub-
lic or private position, with the exception of university tenure.

In 1991 for the first time in the country's history, Bulgarian
constitution established a Constitutional Court of 12 judges
selected from the lawyers of high professional and moral integri-
ty with at least 15 years of practice.

The Slovak Constitution of 1992 provides for a Constitutional
Court of 10 justices to be chosen among the law graduates with
more than 15 years of practice.

In comparison to the Supreme Court of the US, the European
constitutional courts are more numerous and even the French
Conceil which has nine elected members embraces more members.

Qualifications of the justices are various but recruiting justices
from the candidates without law degree is an exception. Islamic
countries have supplemented the traditional qualifications with
sufficient knowledge of Islam, which is to be determined by the
spiritual leader and will be meticulously scrutinized by the clergy.

Independence of the Constitutional Court is to be secured by
the justices’ term of office, immunity of the Justices and by the
mode of election or appointment.

American experience of life tenure has been implemented in
some of the constitutions but has been approached with appre-
hension and in a quite reluctant manner.( Austrian Constitutional
Court, Belgian Court of Arbitrage and the Supreme Court of Japan
serve during good behavior but are under obligation to resign when
they reach 70). The constitutions of the new democracies in the
Central and Eastern Europe do not provide life tenure of justices.
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Terms of tenure vary from 12 vyears (the German
Constitutional Court) to 6 years in the Constitutional Court of
Portugal. Italian, French, Spanish, Hungarian, Bulgarian,
Romanian and other Constitutions provide for a nine years term
and exclude the possibility of reelection. The Slovak Constitution
of 1992 provides for a seven year term.

Mode of the appointment of the justices differs substantially
from the U.S. pattern. Independence of the Supreme Court is
achieved with presidential appointments of the justices the
President acting with the advice and consent of the Senate.
Constitutional practice has developed this formula making the hear-
ings of the presidential nominees in the Senate Committee on the
Judiciary a procedure of vital importance. Nominating a candidate
the President has to evaluate not only political views or loyalty of a
future Justice but his ability to do well in the confirmation procedure.

In the European models of recruitment President for the con-
stitutional courts vary, but in contrast to the American pattern they
have fundamental common features. No European president or
king enjoys an exclusive appointing power and ability to influence
the composition of the court by the appointment procedure. In all
the European countries, where justices are to be appointed by the
Head of State, the candidates have been pre selected not by
him/her but by the Parliament, Cabinet and the Supreme Judicial
Councils as governing bodies of the judicial branch. Hence no
European president has retained the initiative to nominate and
select justices sitting on the court. While the founding fathers in
the U.S. have divided the stages in the appointment process,
making thus the Executive and the Legislative branches agree on
the nominated justices, in Europe the composition of the consti-
tutional courts has been divided and each of the branches of the
Government has its own quota of the Justices to appoint.
(Certainly in the American mode of the appointment of the
Justices to the Supreme Court the President is prevailing over the
Senate for it is the President that controls the initial and the final
stage of the appointment).

This system has its own merits and the separation of powers is
the most important. The inherent shortcoming, however, stems
from the fact that justices are not only regarded to but as a rule their
performance is determined by the quota principle. On one side this
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interpretes and elevates political pluralism between the branches
that have appointed the Justices into the Courts, but on the other it
undermines the ground which the quota principle was preordained
to safeguard. Thus mechanical separation of powers through the
quota principle attempts at securing impartiality by dividing and
balancing partiality. In the Western Europe where a basic agree-
ment on the fundamental values exists this quota system is suc-
cessful. This is doubtful with the society in transition and political
institutions torn by a conflict in the emerging democracies.
Achieving impartiality by opposing partialities invites partiality and
inconsistency in the judicial decisions. Instead of separating stages
in the nomination process the European constitutions divide the
composition of the constitutional courts by quotas to be appointed
by different branches of Government.

Justices in the German Constitutional Court are equally divid-
ed to be elected by the Bundestag and Bundesrat. In Hungary jus-
tices are nominated by a special committee of the Parliament and
are elected by a two thirds majority.

Justices are appointed by the President in:

-Austria, after the cabinet nominates 8 and each one of the
both houses of the Parliament proposes three candidates;

-Spain, by the king after the Parliament has nominated 8, the
Cabinet - 2, and the High Judicial Council - 3 justices;

-Belgium, by the king - justices being nominated by the Senate;

-Slovakia, by the President from among the 20 candidates,
nominated by the Parliament.

In ltaly, France, Romania, Bulgaria and other European con-
stitutions the quota system has been implemented. The composi-
tion of the constitutional courts is divided by 3 and equal number
of justices is to be appointed by the President, Parliament and
Supreme Council of Justice.

Justices have immunity and most of the European
Constitutions have declared that their immunity is tan-
tamount to the immunity of the MPs.

Most of the constitutions provide for not simultane-
ous election of the justices, for retirement age of 70 or
68 as in Austria, and contain a provision prohibiting the
second term in the constitutional court.
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Emeritus Professor of the University of Antwerp

EU Law and Constitutionally and Internationally
Protected Rights

The present contribution is limited2 to a short3 overview of
recent developments in Belgium and France concerning the coin-
cidence of internationally and constitutionally protected funda-
mental rights. As France adopted a system which is on this point
inspired by the Belgian legislation, it is necessary to look briefly to
both systems, particularly because both have been challenged
nearly simultaneously by national judges before the Court of
Justice of the European Union. A preliminary question submitted
by a Belgian judge on 23 November 2009 in the Chartry case led
to an order of the Court of Justice of 1 March 2011. An urgent pre-
liminary question submitted by the French Cour de cassation on
16 April 2010 in the Melki case led to a judgment of the Court of
Justice of 22 June 2010.

1. The Belgian Constitutional Court and Fundamental
Rights

Since the extension of its competence in 1989, the Belgian
Constitutional Court may control legislative norms with respect to
the principle of equality and non-discrimination. Relying on this
principle, the Court did control indirectly the legislative norms with

! With the assistance of Willem VERRIIDT, Legal Secretary (“referendar”) at the Belgian

Constitutional Court and assistant at the K. U. Leuven.

% On the larger subject, see Catherine VAN DE HEYNING, Fundamental Rights lost in complexity?
The protection of fundamental rights against violations by the rule maker in converging national and
European legal systems, University of Antwerp, 2011, 544 p. (to be published).

* A more elaborate study on this particular issue by Marc BOSSUYT and Willem VERRIJIDT will be
published in the European Constitutional Law Review.
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respect to all rights and freedoms guaranteed by the Constitution
and by treaties binding upon Belgium. As a matter of fact, the
Court verified whether a person was discriminated in depriving
him of a constitutionally or internationally guaranteed right or
freedom4.

Since the modification in 2003 of the Special [Majority] Law
on the Constitutional Court, the Court is also competent to control
directly legislative norms with respect to rights and freedoms
guaranteed in Title Il of the Constitution. The Court extended how-
ever its competence by stating in its judgment N° 136/2004 of 22
July 2004 that:

"when a treaty provision which is binding upon Belgium has a signif-

icance analogous to one or more constitutional provisions, the

guarantees contained in that treaty provision form an inextricable
unity with the guarantees contained in constitutional provision con-
cerned">.

Indeed, as well constitutionally protected rights as interna-

tionally protected rights are human rights, which mean that they
must be enjoyed by every human being. Despite a possible varia-
tion in their formulation, those rights are universal and they form
an "inextricable unity” because they are in essence the same.
As it would be artificial to distinguish the constitutional guaran-
teed rights from the internationally guaranteed rights, the
Constitutional Court examines both catalogues of rights jointly.
Since most rights guaranteed by the Belgian Constitution date
back to 1831, the control by the Court would otherwise not be in
line with the modern developments of human rights protection.
Because e.g. the equality and non-discrimination principle guar-
anteed by the Belgian Constitution (in its Articles 10 and 11) is
totally analogous to the same principle guaranteed by the
International Covenant on Civil and Political Rights (in its Article
26), it is not possible to consider rightly that a legislative norm
could be compatible with the constitutional principle but not with
the international principle or vice-versa.

4 See Const Court b., N°. 23/89, 13 October 1989 and N°. 18/90, 23 May 1990.

5 See also Const. Court b., N° 189/2005, 14 December 2005, N° 91/2006, 7 June 2006; N° 33/2007, 7
March 2007; N° 195/2009, 3 December 2009.
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2. A centralised system of constitutional control

In Belgium, the Constitutional Court is the only organ compe-
tent to annul legislative norms deemed incompatible with the
human rights provisions of the Constitution. The Constitutional
Court is composed of an equal number of Dutch speaking and
French speaking judges and, in each linguistic group, of an equal
number of former politicians and highly experienced professional
lawyers®. Its sits in a formation of minimum 7 judges and often in
a plenary formation of 12 judges. The authorities responsible for
a legislative norm disputed before the Court (the governments
and parliaments of the Federal State, the three communities and
the three regions)7 are invited to defend that norm and all inter-
ested persons may intervene in the procedures.

The Constitutional Court can proceed to the annulment of
legislative norms, either directly when they are new®, or indirect-
ly and upon request of an interested party within six months after
the Court has declared an older norm incompatible with the
Constitution0. The effects of an annulment are ex tunc and erga
omnes, but a judgment on a preliminary question has also effects
beyond the parties concerned, because judges confronted with
the same question should either judge in line with the judgment of
the Constitutional Court or refer a new preliminary question to it.

Consequently, it is advisable that a judge, who considers a
legislative norm contrary to an international provision that is par-
tially or totally analogous to a constitutional provision, submits
that question to the Constitutional Court. The reply of the Court
will be given within less than a year and it will have at least de
facto, erga omnes effects. The legal security provided for by a
centralised human rights control, along with the other particulari-
ties related to the composition of and the procedure before the

© Articles 31, 34, 55 and 56 of the Special Law of 6 January 1989 on the Constitutional Court.

" There are three communities: the Flemish Community, the French Community and the German speak-
ing Community; there are three regions: the Flemish Region, the Walloon Region and the Brussels
Region.

8 Willem VERRIIDT, “Should the EU Effectiveness Principle Be Applied to Judge National
Constitutional Review Procedures?” in Liege, Strasbourg, Bruxelles: parcours des droits de I’homme.
Liber amicorum Michel Melchior, Limal, Anthémis, 2010, 566-568.

Articles 2, 3 and 8 of the Special Law on the Constitutional Court.
Article 4, al. 2, of the same Special Law.
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Constitutional Court is a necessary element of an effective human
rights protection.

The judgment of the Constitutional Court has not the last
word about the interpretation of an analogous treaty provision
but, in the absence of a judgment of an international court, such
as the European Court of Human Rights in Strasbourg or the
Court of Justice of the European Union in Luxembourg, an inferi-
or judge will need strong arguments to set aside the opinion
expressed on that matter by the Constitutional Court.

3. The Belgian precedence rule

In judgments of 9 and 16 November 2004, the Belgian Cour
de cassation stated, however, that

"When, as in casu, the Constitution does not encompass a broader

guarantee than a treaty provision having direct effect, a control of

the law with respect to the treaty suffices and a further control of the

law with respect to Constitution is not useful"11,

Since nearly all constitutional provisions guaranteeing funda-
mental rights and freedoms correspond to analogous provisions
in one or another treaty, such reasoning could be used as an
excuse for never submitting a preliminary question to the
Constitutional Court. On 21 October 2005, a symposium has been
organized on the relations between the Constitutional Court, the
Judiciary and the Conseil d’Etat with the participation also of uni-
versity professors and lawyers practising at the Bar'2. A Working
Group of that symposium dealing with the coincidence of consti-
tutionally and internationally protected fundamental rights sug-
gested the adoption of a proposal of modification of the Special
Law on the Constitutional Court!3. After long consultations among
the chiefs of the three highest courts of the country (the
Constitutional Court, the Cour de cassation and the Conseil

UCass. b., 9 November 2004, P.04.0849.N, Rev. dr. pén. 2005, 789, noot Marie-Frangoise RIGAUX;

Cass. b, 16 November 2004, P.04.0644.N and P.04.1127.N, Rev. dr. pén. 2005, 665.

The reports presented at that symposium were published in Alex ARTS, Ivan VEROUGSTRAETE,
Robert ANDERSEN e.a. (eds.), Les rapports entre la Cour d’arbitrage, le Pouvoir judiciaire et le
Conseil d’Etat, Bruges, die Keure, 2005, 394 p.

1 Jan VELAERS, “Le contréle des lois, décrets et ordonnances au regard du titre II de la Constitution et
des conventions internationales, en cas de concours de droits fondamentaux”, in ibid., 125-149.
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d'Etat), Senators (and law professors) Francis DELPEREE and
Hugo VANDENBERGHE submitted a proposal of modification of
Special Law. At a hearing before the Senate on 23 April 2008, the
chiefs of the three highest courts supported that proposal which
modified the Special Law on the Constitutional Court on 12 July
20009.

Since then, Article 26, § 4, of the Special Law on the
Constitutional Court reads as follows:

"If before a jurisdiction it is alleged that a [legal provision] violates a
fundamental right which is guaranteed in a totally or partially analo-
gous way in a provision of Title Il of the Constitution and in a provi-
sion of European or international law, the jurisdiction first asks for a
preliminary ruling to the Constitutional Court concerning the con-
formity with the provision of Title Il of the Constitution™.

As a counterpart, it was accepted that no judge - including
the judges of the Cour de cassation or the Conseil d’Etat - is
obliged to submit a preliminary question to the Constitutional
Court in case of coincidence of constitutionally and international-
ly protected fundamental rights when the provision in question is
a so-called acte clair or acte éclairé. There is an "acte clair" and
the judge is not obliged to submit a preliminary question when he
considers that the provision of Title Il of the Constitution is mani-
festly not violated'4. There is an "acte éclairé” when the
Constitutional Court or an international (or a European) court has
found that the legislative norm at issue is contrary to a superior
norm?1s,

4. The questioning of the new precedence rule

Questions have been raised on the compatibility of the new
precedence rule with the immediacy requirement of the
Simmenthal judgment!® and with the requirement of the
Rheinmiihlen judgment’” to allow national judges at all times to

submit preliminary questions to the Court of Justice of the

Y Article 26, § 4, al. 2, 2°, of the Special Law on the Constitutional Court.
B Article 26, § 4, al. 2, 3° and 4°, of the Special Law on the Constitutional Court.
1o ECJ, 9 March 1974, Simmenthal, 166/73; see also ECJ, 19 November 2009, Filipiak, C-314/08.

7 ECIJ, 16 January 1974, Rheinmiihlen, 166/73; see also ECJ, 16 December 2008, Cartesio, C-210/06;

CJEU, 9 March 2010, ERG, C-378/08.
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European Union. On 29 October 2009, a judge of the Tribunal of
First instance of Liége submitted a preliminary question to the
Court of Luxembourg in a case called Chartry'®. To understand
this question, mention has to be made of a judgment of 10
October 2002 in which the Belgian Cour de cassation had decid-
ed that "In matters of income tax, a writ of execution does not
interrupt the period of limitation™19.

Since, due to that judgment, the ongoing procedures in a
great number of fiscal cases should have been stopped, the leg-
islator adopted on 9 July 2004 a law stating in its Article 49 that the
writ of execution did interrupt the period of limitation. This law
was disputed before the Constitutional Court which stated in its
judgment N° 177/2005 of 7 December 2005 that the retroactive
effect of that provision was justified "by exceptional circum-
stances and by the existence of compelling grounds of general
interest”. The judge of Li¢ge, however, questioned the new prece-
dence rule by submitting on 23 November 2009 a preliminary
question to the Luxembourg Court:

"Do Art. 6 EU and Art. 234 EC preclude [...] Article 26 of the Law on
the Constitutional Court, from requiring the national court to make
a reference to the Constitutional Court for a preliminary ruling, if it
finds that a citizen taxpayer has been deprived of the effective judi-
cial protection guaranteed by Article 6 of the European Convention
for the Protection of Human Rights and Fundamental Freedoms, as
incorporated into Community law, by [...] Article 49 of the Law of 9
July 2004, that national court being able to ensure immediately the
direct [effect] of Community law [in the] proceedings before it and
without being able also to carry out a review of its compliance with
the Convention where the Constitutional Court has recognised the
compatibility of the national legislation with the fundamental rights
guaranteed by Title Il of the [Belgian] Constitution?20”

However, it is not because the Constitutional Court had found
that the disputed provision in abstracto did not violate the
Constitution, that it is a priori excluded that the facts of a concrete
dispute before the judge could not violate Article 6.1 of the

'8 Trib Ligge, 23 November 2009, Claude Chartry c. Etat belge.

' Cass. b., 10 October 2002, Pas., 2002, N° 526.

2 CJEU, OJ C 37 of 13 February 2010, Chartry v. Belgium, C-457/09.
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European Convention on Human Rights, in particular when the
procedure exceeded the reasonable time requirement contained
in that article. In the absence of a procedure comparable to the
German Verfassungsbeschwerde or to the Spanish recurso de
amparo, the Belgian Constitutional Court is not competent to
examine whether the length of the procedure in a concrete case
is unreasonable. The problem of the Chartry case was not a ques-
tion of coincidence between a constitutional and an international
human rights provision and, consequently, Article 26, § 4, of the
Special law on the Constitutional Court was not even applicable.

5. The Melki-case

Even before the Court of Justice could reply on the prelimi-
nary question in the Chartry case, the Court has been questioned
on 16 April 2010 by the French Cour de cassation?! on an French
provision analogous to Article 26, § 4, of the Belgian Special Law.
In France, there had been a revision of the Constitution introduc-
ing a so-called «Question prioritaire de constitutionnalité». The
French Organic Law of 10 December 2009 introduces a prelimi-
nary reference procedure before the Conseil constitutionnel via a
filter by the Cour de cassation or the Conseil d'Etat22. On 16 April
2010, the French Cour de cassation submitted as a matter of
urgency the following preliminary question to the Court of Justice:

"Does Article 267 of the [TFEU ...] preclude legislation [... that ...]
requires courts to rule as a priority on the submission to the Conseil
constitutionnel of the question of constitutionality before them,
inasmuch as that question concerns the failure of domestic legisla-
tion, because of its infringement of provisions of European Union
law, to comply with the Constitution?”

On 22 June 2010, the Court of Justice replied in its judgment
Melki and Abdeli (C-188/10 en C-189/10) that:

"Article 267 TFEU does not preclude such national legislation, in so

far as the other national courts or tribunals remain free:

- to refer to the Court of Justice for a preliminary ruling, at whatever

stage of the proceedings [...], any question which they consider

necessary,

2 Cass. fr., 16 April 2010, Sélim Abdeli, n° N 10-40.002, concl. M. DOMINGO.

2 Articles 23-2, al. 2, and 23-5, al. 2, created by the French Organic Law N° 2009-1523 of 10 December
2009.
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- to adopt any measure necessary to ensure provisional judicial pro-
tection of the rights conferred under the European Union legal
order, and

- to disapply [...] the national legislative provision at issue if they
consider it to be contrary to European Union law"23,

Those three conditions are based on constant case law of the
Court concerning the "affectivity” of EU law24:

a) in theRheinmiihlen case, it was stated that every national
judge has the most extended competence to submit questions
about the interpretation of EU law, without being bound by the
opinion of a higher national judge?25;

b) the competence to take provisional or conservatory mea-
sures to stop or to prevent a violation of EU law by setting aside a
national provision which would deny him that possibility has been
affirmed in the Factortame case?5;

c) that a constitutional court may not prevent a national
judge to control himself whether a national provision respects EU
law follows from the Mecanarte case?’.

The Court of Justice had entered in dialogue with the Conseil
constitutionnel, since the conditions set forward by the Court cor-
respond to the characteristics of the procedure before the
Conseil constitutionnel as spelled out by this Conseil in its judg-
ment of 12 May 201028, In that judgment the Conseil constitu-
tionnel had stated that:

"The purpose of a priority question on constitutionality cannot be to
refer to the Conseil constitutionnel a question on the compatibility
of legislation with EU law. It is not for the Conseil constitutionnel, but
for the ordinary and administrative courts to examine whether legis-
lation is consistent with EU law, to apply EU law themselves on the
basis of their own assessment, and to refer questions to the Court
of Justice of the European union for a preliminary ruling at the same
time as, or subsequent to, the submission of a priority question on
constitutionality™

BCIEU, 22 June 2010, Melki and Abdeli, C-188/10 en C-189/10, § 49-54.

24 See W. VERRIIDT, l.c., 546-547 en 552-553.

3 See supra note 17.

20 ECJ, 19 June 1990, Factortame, C-213/89, points 21-23.

2TECJ, 27 June 1991, Mecanarte, C-348/89, point 46.

8 Conseil constitutionnel fr., Déc. n° 2010-605 of 12 May 2010. See also Conseil d’Etat fr., 14 May
2010, requéte n° 312305.
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Despite its obligation to interpret the national law provision in
a manner that does not violate EU law, the French Cour de
Cassation did not accept the interpretation suggested by the
Court of Justice but, despite Article 23-3 of the Organic Law that
allows for provisional measures?9, it stated that it had no compe-
tence to take provisional measures30 and that, consequently, it
had to set aside the provisions of the Organic Law concerning the
“question prioritaire de constitutionnalité”31,

6. The Chartry case

In the Chartry case (C-457/09), the Court of Justice declared
by order of 1 March 2011 that it was manifestly not competent to
reply on the question submitted by the Tribunal of Li¢ge32. The
Court referred to its judgment in the Melki case33 and reminded
that, according to Article 51 of the Charter of Fundamental Rights
of the European Union, its provisions are addressed "to the
Member States only when they are implementing Union law™ and
that, according to Article 6 of the EU Treaty, "the provisions of the
Charter shall not extend in any way the competences of the Union
as defined in the Treaties"34. Moreover, the facts of the case had
no link with EU Laws35,

Another decision would have given rise to serious concern.
Indeed, if it would be sufficient to refer to a provision of the
European Convention on Human Rights to submit preliminary
questions to the Court of Luxembourg, even if the provision at
issue has not been adopted in implementation of EU law
or does not fall under the jurisdiction of the Court for another rea-
son, whatever case could be submitted to the Court. In that case,
EU law (and the jurisdiction of the Court of Luxembourg) would
extend to all national law and it would give the national judge an
easy pretext to ignore the authority of his constitutional court. If a
national judge guided by his Constitutional Court would not take

2 Conseil constitutionnel, Déc. N° 2010-605 of 12 May 2010, cons. 14.

BOCJEU, 22 June 2010, Melki and Abdeli, C-188/10 and C-189/10, § 50, with reference to ECJ, 26
September 2000, Engelbrecht, C-262/97, § 39.

fl Cass. fr., ass. plén., 29 June 2010, n° 10-40.001, Melki.

32 CIJEU, order of 1 March 2011, Chartry v. Belgium, C-457/09.

33 Ibid., points 19 en 20.

34 Ibid., points 23 en 24.

3 Ibid., point 25.
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sufficiently into account a provision of the European Convention,
it is up to the party adversely affected by such a judgment to sub-
mit an application to the Court in Strasbourg, after having
exhausted the domestic remedies, rather than that the national
judge would submit a preliminary question to the Court of
Luxembourg. If the Court of Luxembourg would have declared
such a question admissible, it would lead in a short time to an
overburdening of that Court as is the case nowadays with the
Court of Strasbourg.
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B. Bierlein
Vice-President of the Constitutional Court of Austria

Classical and Modern Trends
in Constitutional Review

I. Introduction

The concept of "constitutional review" in Austria has its roots
in the late 19th century and is based on the ideas of rule of law,
separation of powers and the protection of fundamental rights?.
The Austrian Constitutional Court was established in 1920 as a
court by the Federal Constitution with the power of legal review
and to declare acts of Parliament unconstitutional2. Although the
powers of the Austrian Constitutional Court are widespread to a
certain extent - such as its power to decide on pecuniary claims
on territorial corporate bodies3 - it lacks the power to review court
rulings, of both ordinary courts and the Administrative Court4.

However, in the following | want to concentrate on two main
powers concerning constitutional review: On the one hand the
examination of the constitutionality of legal norms, such as par-
liamentary acts or administrative ordinances, as the core area in
the system of constitutional review and on the other hand, the
power to pronounce on alleged violations of fundamental rights
that are guaranteed by the Constitutions, which became more
and more important within the last century®. Besides, it isimpor-
tant to mention that the Constitutional Court is not qualified to
take action on its own, but has to rely on application being filed in
the Court.

! Hausmaninger, The Austrian Legal System4, 2011, 136; see also ?hlinger, The Genesis of
the Austrian Model of Constitutional Review of Legislation, in Ratio Juris (Ed.), An

N International Journal of Jurisprudence and Philosophy of Law 16, 2003, 206ff.

“ To the history of the Constitutional Court cf. Heller, Der Verfassungsgerichtshof, 2010, 149f.

3 Art. 137 Federal Constitutional Act (hereinafter: B-VG). The Federal Constitutional Act can
be found at http://www.ris.bka.gv.at/Englische-Rv/ [27.6.2011].

* Stelzer, An Introduction to Austrian Constitutional Law, 2007, 73.

> Art. 144 para. 1 B-VG.

¢ Stelzer, Introduction, 73.
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Hence, starting with a brief overview on the character of
Constitutional Court decisions and the main challenges of consti-
tutional review, | want to continue with trends, which can be
observed within the jurisdiction of the Constitutional Court of
Austria in the last years.

Il. Decisions of the Constitutional Court

a. The review of laws and ordinances

The character of Constitutional Court decisions is related to
its power. Regarding the review of laws and ordinances there are
two different types: One is related to the review of a norm without
connection to a pending suit (so-called "abstract judicial review")
and generally speaking applications can be made by the Federal
Government, a State Government, or by a third of the National
Council's or the Federal Council's members?. The other type of
judicial review is related to the review of a norm if it is applied in a
pending suit (so-called "concrete judicial review")8. Hereby, the
Constitutional Court examines the constitutionality either ex offi-
cio, when the law or ordinances are prejudicial to a case before
the Court or at the request of a certain institution (e.g. the
Administrative Court, the Supreme Court, competent appellate
courts)®.

Besides, a request for constitutional review can be made by
a private citizen to protect his constitutionally guaranteed rights
(so-called "individual complaint™), whereby this request is subject
to certain prerequisites, such as a degree of seriousness of direct
interference with a person's rights that must be actual and not
merely potential’0. If a norm only affects interests of persons,
such as the applicant's economic position, the Constitutional
Court rejects the request, because the interference is not consid-
ered to be actual. Additional to this prerequisite, the interference
by the contested norm must be direct, that is to say the norm
must have become operative for the applicant without the delivery
of a legal decision or the issue of a ruling'!. Due to the restrictive
interpretation of the prerequisites, the Constitutional Court reject-

7 Art. 140 para. 1 B-VG.

8 Stelzer, Introduction, 75.

° Art. 140 para. 1 B-VG; Hausmaninger, Legal System, 143.
Hausmaninger, Legal System, 143.

' Stelzer, Introduction, 76.
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ed in the year 2010 about 55 from a total of 68 individual com-
plaintsi2,

b. Alleged violations of fundamental rights guaranteed by the
constitution.

Besides the review of laws and ordinances, | want to mention
the decisions of the Constitutional Court with regard to the power
to pronounce on alleged violations of fundamental rights that are
guaranteed by the Constitution.

Although the power to review complaints against decrees
issued by administrative authorities is called "special administra-
tive jurisdiction”, which infers that this might not be one of the
major tasks, most of the cases brought before the Constitutional
Court are complaints in this vein - disregarding complaints
against decisions of the Asylum Court.

The complaint must demonstrate that the act either violated
the complainant’s constitutionally guaranteed rights or was based
on an unconstitutional law or state treaty, or on an illegal ordi-
nance and violated his rights.

I1l. Main challenges of constitutional review

In this connection | want to carry on to the next subject, the
main challenge of constitutional review: the workload. According
to a former justice of the Constitutional Court "the effectiveness
of a constitutional court has a direct connection with its burden of
work™13 and about thirty?five years ago the Constitutional Court
had to deal with this challenge for the first time.

From 1975 onward, in particular at the beginning of the eight-
ies, the number of cases concerning the review of complaints
brought before the Constitutional Court increased dramatically
and until 1981 the Court was obliged to decide each case in merit
- meaning to decide with an opinion’4. By amendments to the
Constitution, the Constitutional Court was enabled to refuse to
accept a case that did not have reasonable prospect of success
or did not involve specific constitutional questions, provided that
the case is not excluded from the jurisdiction of the Administrative

12 Activity Report of the Austrian Constitutional Court 2010, 37f (available only in German

http://www.vfgh.gv.at/cms/vfgh?site/vfgh/taetigkeit.html [27.6.2011]).
3 Machacek, Austrian Contributions to the Rule of Law, 1994, 13.
' Heller, Outline of Austrian Constitutional Law, 1989, 27f.
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Courts. This made it possible for the Constitutional Court to
catch up with its backlog16.

Since 2009 the Constitutional Court has to face the workload
problem again: By a constitutional amendment the appeal to the
Administrative Court in asylum matters was excluded, which left
only limited legal recourse from the newly created Asylum Court
to the Constitutional Court and created a severe workload there”.
Only in the year 2010 2.911 new complaints against decisions of
the Asylum Court were brought to the Constitutional Court'8,
which presents nearly two-third of the overall workload. Although
the Constitutional Court until now was able to handle the workload
to some extent and to keep up with its relatively short length of
proceedings - cases are decided mostly within one year - it is to
be feared that this is unsustainable®.

IV. Trends in constitutional review

Now, | would like to turn to the classical and modern trends in
constitutional review in Austria.

a. The classical trend

As a classical trend | would like to mention a tendency in the
jurisprudence of the Constitutional Court from formalism towards
a more value-oriented approach. From its history the
Constitutional Court was known for its extremely formalistic inter-
pretation of the Constitution and of fundamental rights. The rea-
son for this might be that in the course of establishing the Austrian
constitution of 1920, liberal basic rights had been incorporated as
they existed since the time of the monarchy in form of the "Basic
Law on the General Rights of Nationals™ from 1867, due to the
lack of political consensus for new formulations20. The formalis-
tic interpretation with regard to fundamental rights in the older
case-law of the Court had granted the legislature a wide margin of
appreciation in the pursuit of its political goals, forbidding only the
total abolition or an excessive - meaning unjustifiable - legislative
interference with the essential minimum of a fundamental right21.

'S Art. 144 para. 2 B-VG.

' Machacek, Contributions, 14.
17 Hausmaninger, Legal System, 146.
18 Activity Report of the Austrian Constitutional Court, 50.
"Activity Report of the Austrian Constitutional Court, 7.
Machacek, Contributions, 16.
Hausmaninger, Legal System, 147.
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The "new"” - more value oriented - approach has become
apparent in the case-law of the Constitutional Court after 1980
and is best shown with respect to those fundamental rights that
are subject to legislative restriction. For example: The fundamen-
tal freedom to pursue gainful activity - Article 6 Basic Law on the
General Rights of Nationals - states that "every national can [...]
practice every kind of gainful activity subject to the conditions of
the law." The freedom to pursue gainful activity states only that
interference is admissible based on a legal provision, without
stating more (so-called "formal reservation of interference”)22.

In the case-law since 1984 the Constitutional Court developed
this "formal reservation of interference” insofar as not any restric-
tion provided by law was permitted, but only if there is a compelling
public interest and if the measure chosen to protect this public
interest appears to be suitable, adequate and justified?23.

Beyond doubt, this "new" case-law emanates from the fact
that the European Convention on Human Rights had been adopt-
ed in Austria at the constitutional level in 1964 and not least was
influenced by the case-law of the European Court of Human
Rights in Strasbourg24. As a consequence it can be stated that
the Constitutional Court has become, in its interpretation of fun-
damental rights, increasingly responsive to the standards devel-
oped and refined by the European Court of Human Rights?25.

b. Modern trend

Finally, | want to come to my last point: the handling of the
Constitutional Court with regard to the law of the European Union,
especially with the Charter of Fundamental Human Rights as a
modern trend in constitutional review.

In this context | want to mention, that the Constitutional Court
appears to take the primacy of EU law for granted even in relation
to constitutional law26. Nevertheless, the Constitutional Court
rejects complaints, if it is doubtful whether a rule of EU law or of
national law should be applied, on the grounds that no constitu-

tional question is involved27. Only if an Austrian authority grossly

2 Stelzer, Introduction, 87.
o Hausmaninger, Legal System, 148.
2 Cf. Heller, Verfassungsgerichtshof, 384ff.
% Hausmaninger, Legal System, 149.

"VfSlg. 15427/1999; cf. Grabenwarter, National Constitutional Law Relation to the European
. Union, in Bogdandy/Bast (Ed.), Principles of European Constitutional Law2, 2009, 85
“"VfSIg. 14.886/1997.

28 Hasumaninger, Legal System, 152.
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misinterpreted EU law, or based its decision on a rule of national
law in obvious violation of EU law28, the Constitutional Court
accepts the review, because the negligence of the consideration
of the primacy of EU law violates the constitutional right to pro-
ceed before the lawful judge?9.

In the Austrian Legal system that is based on the idea of the
"hierarchy of norms", at which constitutional law is on the top and
which determines the scope of ordinary legislation, the Charter of
Fundamental Human Rights of the European Union is not part of
the constitutional law, as for instance is the European Convention
on Human Rights in Austria. As a consequence the Charter of
Fundamental Human Rights does not provide a basis for the
assessment of the Austrian Constitutional Court, which means the
Constitutional Court cannot assess a violation of rights granted by
the Charter of Fundamental Human Rights, although a violation
might be obvious.

However, such complaints may be addressed to the
Administrative Court, which is entitled to pronounce on com-
plaints which allege that the ruling by administrative authorities
infringes their rights30,

V. Conclusion

Although the concept of constitutional review in Austria - the
concentration of the power of review in a single court - was
already established in 1920, it is still effective.

Certainly, there are challenges of constitutional review, such
as handling the workload, but these are rather questions of
amendments to the law or the constitution than changes of the
general concept of constitutional review.

After all, the concept of constitutional review and the Austrian
Constitutional Court has served as a model for similar institutions in
many other countries in Europe as well as in other con-
tinents (e.g. the Constitutional Courts in Germany, ltaly,
Spain, Portugal, Poland, Hungary, Albania, Romania,
Korea, Mongolia and South Africa).

» Art. 83 para. 2 B-VG.
P Art. 130 para. 1 and Art. 131 para. 1 B-VG.
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A. Paulus
Justice of the Federal Constitutional Court of Germany

The relationship between national
constitutional courts and the European Court
of Justice and the European Court
of Human Rights

I. Congratulations and Introduction

Let me first and foremost, also on behalf of the President of
the German Federal Constitutional Court, Professor Vosskuhle,
and the whole German Federal Constitutional Court, congratulate
you on the twentieth anniversary of the Constitutional Court of the
Republic of Bulgaria. | remember vividly my first stay in Bulgaria,
about twenty years ago on the occasion of the annual conference
of the European Law Students’ Association It was an extraordinary
time. After its democratic and peaceful revolution in the wake of
the fall of the Berlin wall in my own country, Bulgaria had just
become member of the European Convention on Human Rights
and thus joined the family of democratic and human rights-abid-
ing European nations. Since that time, democracy and human
rights provide a firm foundation on which our friendship rests.

When Bulgaria joined the European Union in 2007, Bulgaria
and Germany came even closer together. Since the Lisbon Treaty
entered into force in December 2009, the Charter of Fundamental
Rights also binds the European Union to its own catalogue of
human rights obligations, in addition to the European Convention
on Human Rights and along with the constitutional traditions com-
mon to the Member States, all enshrined in Article 6 of the Treaty
on European Union. The impending membership of the European
Union in the European Convention on Human Rights will bring the
different European systems of human rights protection even clos-
er together. In this regard, President Vosskuhle speaks of a
"Europdischer Verfassungsgerichtsberbund™!, an informal

! Vosskuhle, Der europdische Verfassungsgerichtsverbund, Neue Zeitschrift fiir Verwaltungsrecht 2010, S. 1 ff.
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"European Network of Constitutional Courts” that also encom-
passes the European Court of Justice in Luxemburg and the
European Court of Human Rights in Strasburg.

Nevertheless, the combination of so many similar, but never-
theless distinct systems of human rights protection also creates
problems for the courts, but more importantly for the citizens of
our respective countries. It becomes more and more difficult to
know in advance which system has jurisdiction to hear a human
rights claim. The less clear the division of competencies, howev-
er, the more the systems cease to serve the interests of the citi-
zens. In addition, the task of finding solutions suitable for the 27
States member of the European Union, and even more so the 47
State parties to the European Convention on Human Rights, is
quite a challenge for the courts in Luxemburg and Strasbourg,
respectively. Thus, it becomes more and more important to
respect the competences of the courts of other legal systems.
Only the interplay of the different, but related legal systems of
human rights protection - European Union, European Convention
on Human Rights, national courts - will lead to an effective pro-
tection of human rights and fundamental freedoms.

In two recent decisions of the Second Senate, the Honeywell
decision of July 2010 and the Security Detention judgment of May
2011, the Federal Constitutional Court has clarified the conditions
under the German Constitution that allow for the implementation
of the judgments from Luxemburg and Strasbourg in the German
constitutional order. In other decisions recently taken by the First
Senate, to which | belong, the Court has largely followed the
respective decisions from the Luxemburg and Strasbourg courts
on matters as diverse as data retention and parental custody of
unmarried fathers.

In my remaining time, let me briefly explain the commonality
and differences between the approaches towards European
Union law and those towards the European Convention on Human
Rights taken by the German Federal Constitutional Court. It will
thus become clear that the Court has looked for ways to harmo-
nize European and constitutional requirements as far as possible
by "fitting" the European obligations into the German constitu-
tional order. At the same time, the Court has striven to closely cir-
cumscribe the limitations of this procedure. So far, | am happy to
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say, a confrontation of the German constitutional order and the
European systems of human rights protection has never material-
ized.

I1. the European Convention on Human Rights and the

national legal system: the German Grundgesetz

In principle, of course, the European Convention on Human
Rights is an international treaty. Different national constitutions
have adopted different solutions as to their effect within the
domestic legal order. The German Constitution, the Grundgesetz,
provides for the ratification of international treaties by the Federal
President. Needless to say, the Convention is considered directly
applicable in the domestic legal system. Where necessary, certain
requirements are further spelt out in implementing legislation, for
example with regard to the possibility of revisiting judgments
based on a violation of the Conventionz.

The German legislature needs to give its prior approval
before ratification to those treaties which are of a highly political
nature or that would internally require a law passed by the legisla-
ture. From this requirement of a treaty law, the prevailing German
doctrine, and the Bundesverfassungsgericht, deduces the status
of treaties which is equal to, but not prevailing over, domestic
laws. In other words, in principle, later laws, the lex posterior, can
supersede previous treaty commitments. But this is only part of
the story.

The other part of the story is that the Federal Constitutional
Court applies a - rebuttable, but only rarely rebutted - presumption
that the legislature did not intend to violate or abrogate a previous
treaty commitment, if it does not clearly indicate the contrary. In
addition, Art. 1 § 2 of the German Constitution emphasizes the
German commitment to universal human rights as fundamental
basis of every human community, peace and justice. It is in this
spirit that the Bundesverfassungsgericht also interprets the
domestic fundamental rights enshrined in the constitution. With
regard to the European Convention on Human Rights, the Court
tries, as far as methodologically possible3, to interpret domestic
constitutional guarantees in line with the Convention in the mean-

2 See § 359 no. 6 Strafprozessordnung (StPO, German Code of Criminal Procedure).
3 Cf. BVerfGE 111, 307 <323> - Gorgiili: ,,im Rahmen methodisch vertretbarer Gesetzesauslegung™.
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ing given to it by the European Court of Human Rights. In this
regard, the Court speaks of a "normative guidance”
("Orientierungs- und Leitfunktion™)4 of the Strasburg case law.
However, in its recent judgment concerning the security detention
of criminals that have served their criminal sentence, the
Constitutional Court has also emphasized that, to be implemented
effectively, international decisions need to be fitted into a national
framework. In the words of the Court, "schematic parallelization” is
to be avoided. Rather, following the famous German comparative
constitutionalist Peter Hiberle, an active reception of these deci-
sions requires an "Umdenken”, a "rethinking” or transformation
into the domestic constitutional order; in other words, the
Convention has to be fitted into the domestic legal systems.

To give an example: in its decision in the case M vs. Germany
as well as in later decisions, the European Court of Human Rights
had deemed the German practice of a retroactive prolongation of
the security detention of criminals after serving their sentence as
a violation of Article 7 of the Convention prohibiting retroactive
penaltiest. That is why the German Constitutional Court had
emphasized in its previous case law that security detention must
be different from a penalty and provide for more generous offers
of reintegration into society. This requirement, however, had been
neglected by the German authorities. Thus, after the decision in
M vs. Germany, the Constitutional Court decided, less than three
months ago, that all security detentions needed to be revisited
applying strict criteria of proportionality. In addition, the detention
system needed to become clearly distinct from the penitentiary
system. In accordance with Art. 5 Par. 1 lit e of the Convention,
only persons who were proved to be of "unsound mind"” and being
a continuous heavy threat to society could be retained as a last
resort after serving their time?.

Thus, precisely because the German legal system regards
the security detention as a measure of prevention, not penalty,
the prohibition of retroactive penalties did not apply. Rather, the

prohibition of retroactive penalty required a strict limitation of the

* BVerfG, 2 BvR 2365/09, Judgment of 4 May 2011, Paras. 89 ff.
S BVerfGE 111, 307 <324>.

M vs. Germany, Appl no. 19359/04, judgment of 17 December 2009; see also Hoffer and Annen v.
Germany, 397/07, 2322/07, judgment of 13 January 2011; Schummer v. Germany, 27360/04, 42225/07,

judgment of 13 January 2011; all available at www.coe.int .
"BVerfG, 2 BvR 2365/09, Judgment of 4 May 2011, Paras. 97 ff., 150 ff.
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security detention to the requirements of prevention of future
crimes of a particularly grave nature against other human beings.
What is the prohibition of retroactive penalty in the Convention,
transforms into a strict application of the principles of necessity
and proportionality in the framework of preventive detention with-
in the German constitutional order. The Fifth Section of the
European Court of Human Rights has already indicated that it is
satisfied with this implementation of its judgmentss.

Nevertheless, the potential of contradiction between the
domestic constitution and the Convention remains, in particular in
case of triangular relations, in which the State is arbiter between
two or more private legal subjects. Ordinarily, the Convention pro-
vides only a minimum level of protection of human rights so that
the State may grant a higher level. But this affects only the rela-
tionship between the State and a private citizen - as in the securi-
ty detention cases. However, it does not help in cases where one
citizen's gain is the other citizen's loss. In these cases, divergent
interpretations of the Convention by the European Court of
Human Rights, on the one hand, and parallel rights in the domes-
tic constitution by a domestic constitutional court, on the other,
might lead to contradictory results that would require a choice
between a violation of the constitution in its interpretation by the
highest domestic court and a violation of the convention as
applied by the European Court of Human Rights.

To avoid conflict, | think we need to extensively use two tools
beyond the "fitting in" of the international decision into the domes-
tic constitutional framework. First, the European Court of Human
Rights is required to occasionally take a step back and not to
decide those cases where two rights are in conflict, but rather to
respect domestic decisions in case they take into account all the
rights involved, but may arrive at different conclusions in the bal-
ancing of these rights depending on their legal order or culture. The
ECHR's theory of the "margin of appreciation” gives it broad latitude
to do so. Recent case law - one dealing with Irish cases of abortion
(ABC v. Ireland)®, the other, where Bulgaria was very active before
the court, crucifixes in schools (Lautsi v. ltaly)!® - the Grand

¥ See Mork v. Germany, Appl. no. 31047/04 and 43386/08, judgment of 9 June 2011, Para. 54; Schmitz v.
Germany, Appl. no. 30493/04, judgment of 9 June 2011, Para. 41.

o A, B and C v. Ireland, Appl. no. 25579/05, Judgment of 16 December 2010, Paras. 229 et seq.

1L autsi v. Italy, Appl. no. 30814/06, Judgment of 18 March 2011, Paras. 70 et seq.
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Chamber of the Court took great care not to overstep its compe-
tences to provide for a minimum standard of a democratic society,
but no more. Nevertheless, the limits of this case law become visi-
ble in the recent Bayatyan judgment, in which the Court modified its
previous jurisprudence by recognizing a right of conscientious
objection to military service deriving from the protection of the free-
dom of religion in Article 9 of the Convention by pointing to an
almost complete European consensus in this sense’!.

On the other hand, we need to take each other seriously. In
other words, clashes can be avoided when the dialogue of Courts
is more than a slogan, but a living reality. Or, in the words of the
security detention judgment, the "last word” of the respective
courts in their own legal system is not an impediment, but the nor-
mative basis of such dialogue2.

Ill. The relationship of national constitutional courts

to the European Court of Justice

Let me now add a few words on the relationship with the other
European Court, the European Court of Justice in Luxemburg.
The relationship of the constitutions - and thus the constitutional
courts - to the European Union is legally different from the
Convention because European Union law requires, under certain
conditions, to be accorded direct effect by all domestic legal
orders of its 27 member States, it also enjoys supremacy over
domestic law in its scope of application. In other words, it is not
hierarchically superior to domestic constitutional law as such, but
it is applied within its sphere of application without regard to con-
trary domestic law, including constitutional law.

According to the Federal Constitutional Court, the German con-
stitution accepts direct effect and supremacy in Article 23 Para. 1 of
the German Grundgesetz'3. But this acceptance is not uncondition-
al. According to Article 23, Germany does not want to be part of any
European Union; it wishes to be member of a European Union that is
faithful to some principles, such as democracy, the rule of law, and
a certain respect of the identity of the domestic legal order of its
member States, as well as the principle of subsidiary. The European
Union is supposed to be a Union of limited competences.

" Bayatyan v. Armenia, Appl. no 23459/03, Judgment of 7 July 2011, Paras. 121 et seq.

" 1d., Para. 89.
13 See BVerfGE 126, 286 <301 ff.> Honeywell.
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Thus, the question arises of how to check whether the
European Union still conforms to these founding ideas. In its
widely cited, but also heavily criticized Lisbon judgment'4, the
second Senate of the Federal Constitutional Court had identified,
in line with, but also in further development of the court's previous
jurisprudence, three topoi or instruments by which such control
by the FCC itself could take place:

1) the famous Solange-jurisprudence, according to which
the ECJ needs to uphold minimum standard of protection of fun-
damental rights to render further constitutional control of EU acts
by domestic courts unnecessary and inadmissible,

2) the ultra vires jurisprudence, according to which important
violations of the competencies enumerated in the treaties would
render the respective act non-binding, and

3) the identity jurisprudence, according to which the EU
needed to protect the core of the identity of the constitutional
order of its member States, as, for example, enshrined in Article
79 § 3 of the German constitution.

Afterwards, some commentators feared, and others hoped,
that the FCC would soon apply these instruments and declare a
Union act void in violation of the German constitution. Until this
day, they were proven wrong, however.

In its decision on preventive data retention, the First Senate
of the Court held that the data retention directive was not by itself
unconstitutional, but its implementation by the German legisla-
ture was. Thus, the identity question needed not to be answered.
However, the Court added that a complete surveillance of com-
munication might well violate the identity of the German constitu-
tion that the German representatives in the Union organs need to
promotels. It did not say, however, that a directive coming near to
that situation was per se void.

In its Honeywell decision'®6, the Constitutional Court clarified
that the ultra vires-situation could only arise in extraordinary cir-
cumstances in which the ECJ would have violated the core legal
methods of interpretation and application of the treaties, but
acknowledged that European law has developed its own means of
interpretation, that the ECJ could further develop the law and that it

' BVerfGE 123, 267 <335, 353 ff.> Lissabonner Vertrag.

'S BVerfGE 125, 260 (324) — Date retention.
' BVerfGE 126, 286 <301 ff>.
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was even entitled to "make mistakes". In addition, the broadening of
European competences needed to be manifest and grave to allow
for such disregard of European law by a constitutional court. Thus,
the Constitutional Court would not supervise the application of
European law by the European Court, but would limit such control to
egregious cases the occurrence of which is highly unlikely. In other
words, only an ECJ beyond its own legal bounds would qualify.

Let me add, however, that a clear division of competencies, by
which the European Charter of Fundamental Rights only applies, in the
words of its own Article 51 § 1, to Union law and its domestic imple-
mentation, is vital to this task so that domestic courts - who know the
mentality and culture of their country better than the central European
Courts - will, in general, control the constitutionality of domestic legal
acts, and European courts and tribunals will essentially control the
human rights conformity of European legal acts and those domestic
legal acts in which domestic law merely implements these laws.

IV. Conclusion

The Federal Constitutional Court circumscribes the situation
of 21st century constitutional courts in Europe when it emphasizes
that they need to accept the specificities of international and
European law and their authoritative interpreters, international and
regional courts, but that they have, at the same time, the important
task of applying their constitution in harmony with the internation-
al commitments their country has freely undertaken as a member
of the European family. On the other hand, the European courts
need to respect the identity of all the family members as indeed
required by their respective legal orders.

Dialogue is the key to the realization of human rights in the dif-
ferent apartments of the European house. In this spirit of friend-
ship | would like to repeat my heartfelt congratulation to our
Bulgarian brethrens with the best wishes for the fulfillment of your
important task.
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O. Paksut
Vice-President of the Constitutional Court of Turkey

Limits of Constitutional Review
(The Turkish Experience)

Constitutional Courts exist in order to protect and promote
democracy, human rights and the rule of law. Therefore, the juris-
diction of a constitutional court generally includes the legislative
acts of the parliament. There are some areas, however, where
constitutional review is not possible because the Constitution itself
restricts the jurisdiction of the Constitutional Court. In this short
presentation | will briefly share with you the Turkish Constitutional
Court's experience with the existing limits to its review processes
and some of my own views. Here are the main areas:

A- Amendments to the Constitution:

The Court is not authorized to review constitutional amend-
ments on their merits (essence). However, the Court may exam-
ine the constitutionality of constitutional amendments from the
aspect of the form (whether due procedure is observed during the
enactment of the amendment).

Notwithstanding the word of the constitution, in the recent
years, the Turkish Constitutional Court, however, cancelled consti-
tutional amendments on two occasions by interpreting the concept
of "form". The decisions on cancellation were taken on the grounds
that the amendments were conflicting with the immutable princi-
ples enshrined in the first three articles of the Constitution. These
principles are democracy, secularism, social justice and the rule of
law. The Constitution prohibits any motion or proposal for a consti-
tutional amendment in the Parliament that may contradict these
fundamental principles. For example, an amendment to the consti-
tution that would provide for the postponement of general elections
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up to 20 years is definitely against the principle of democracy.
Could such an amendment be considered in conformity with the
due form of constitutional amendment? This was the critical ques-
tion. The Court's reasoning was as follows:

On two occasions, the Turkish Constitutional Court cancelled
the constitutional amendments on the grounds that they did not
fulfil the condition of form stipulated by the constitution, thereby
rendering the proposals procedurally invalid since their substance
was incompatible with the unchangeable principles of the consti-
tution. Therefore no proposal could be made in contravention of
these principles. This meant that the proposals, even though they
were voted and passed by the parliament as amendments to the
constitution, were legally null and void in the first place. The court
decided that, therefore, the ensuing vote in the parliament was
groundless and the amendment was cancelled. These decisions
of the Constitutional Court were met with strong political reaction
and criticism. It is said that by doing so, the Court placed itself
above the Parliament and the will of the people.

After the amendments made in the Constitution and
approved by a referendum in September, 2010, a clarification on
the jurisdiction of the Constitutional Court has been added to the
law on the Establishment and Working Procedures of the
Constitutional Court. According to this provision, applications to
the Constitutional Court for the cancellation of a constitutional
amendment may only be made on the basis of form (which
means, the merits of a constitutional amendment may not be
challenged). Since the Court is authorized to make constitutional
review only within the limits of the application, it may be consid-
ered unauthorized to look into the meaning and scope of the
amendment in question and cannot review it on the basis of the
fundamental principles of the constitution.

B- Decrees Having the Force of Law:

The Constitution provides for the enactment of decrees of the
Council of Ministers (the executive) having the force of law under
certain conditions and for a definite period. In order to realize this,
the Parliament must authorize the Council of Ministers for such an
action and the decree thus enacted by the Council of Ministers
should be submitted to the Parliament for approval, amendment




Koucturyuuonnoe MPABOCYAUE - 3(53)'11

or cancellation. They are normally subject to constitutional review.
However, it is not possible to apply to the Constitutional Court for
the cancellation of Decrees Having the Force of Law enacted at
the time of war, martial law and emergency rule. Whether this is
fully in line with democracy and rule of law is, of course, highly
debatable. My personal view is that, when a new Turkish
Constitution is made, this should be abolished.

C- Resolutions of the Parliament:

They are also beyond the jurisdiction of the Court. There are
very important decisions, for example sending the Turkish troops
outside the country, which requires a resolution made by the
Parliament. But they are clearly beyond of the review process of
the Constitutional Court.

D- International Agreements:

According to the Turkish Constitution, international treaties
duly put into effect have the force of law (equivalent to law) but no
claim of unconstitutionality may be made against international
treaties. Agreements are normally put into effect only after they
are ratified on the basis of a law enacted by the parliament which
authorizes the ratification of a treaty. The actual ratification is
made by the Executive. The question whether such laws of autho-
rization fall into the jurisdiction of the Constitutional Court is still
debated in the doctrine. However, the Turkish Constitutional
Court recently took the view that although it cannot review the
merits of an international treaty, it can review a law that authorizes
the ratification of an international treaty. This decision was taken
with a narrow margin.

My personal view is that the Constitutional Court
should be able to review the substance of international
treaties also, since no country should undertake inter-
national obligations which its constitution may not per-
mit.
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A. KokotoB

Cyabsi KoHcTuTtyumnoHHoro Cyaa
Poccuiickoii enepavmm

OcywectBneHme KoHCTUTYUMOHHbIM Cyaom
Poccuiickon Pepepaumm KOHCTUTYLUOHHOIO
KOHTPOJIS: HaCcyLHble BOMNPOChI pa3BUTUSA

1. CoBpeMeHHasa npobnemMartmka KOHCTUTYLIMOHHOIO KOHTPO-
N, OCYLLECTBASEMOro KOHCTUTYLIMOHHO-CYAEOHbIMU CpeacTBa-
MK, MHOroobpasHa, He NoAfAETCs OXBAaTHOW XapakTePUCTUKE B
KpaTkom coobLieHmn. NMosToMy KOCHYCh 1LLIb TEX €€ BOMNPOCOB,
KOTOpble CBA3aHbl C NOCNEAHMMN U3SMEHEHUSIMN 3aKOHOAATENb-
ctBa 0 KoHcTuTyumoHHom Cyne Poccuiickon enepaunu, 3aTpa-
rMBaKLWLUMKN NOAHOMOYMS, CTPYKTYpy KoHCcTuTyumoHHoro Cyaa,
nopsiaoK OTNPaBeHNsa UM npasocyous’.

lMpou3BeneHHbIE MEPEMEHBI BbI3BaHbI MTaBHbIM 0OPa30M He-
06X0ANMOCTBIO 00ECneyYeHnss Ka4eCTBEHHOINO M OMepaTUBHOMO
paccMoTpeHmns n paspewieHns KoOHCTUTyumoHHbiM Cyaoom cyneb-
HbIX Ae]1 B YCIOBUSIX COXPAHEHUS B TEYEHNE OJINTENBLHOIO BPpEME-
HUW 3anpenenbHO BbICOKOro Ynucna obpaweHmin. Tak, B 2009-2010
rr. B KoHcTuTyumoHHbin Cya, noctynuno 38843 obpawieHus. U
XOTS1 MOC/IE UCKIIIOYEHNS IBHO HE NMOABEAOMCTBEHHbLIX ObpalLe-
HUA KOHCTUTYUMOHHBIM CyaoM B KOHEYHOM uTore Obio pac-
cmoTpeHo 3440 obpalleHnii - 3TO BCe paBHO BECbMa BbICOKWUI
nokasartesb, SBHO He CMOCOOCTBYIOWWI Haanexawemy oTnpas-
JNIEHNIO KOHCTUTYLIMOHHOIO NPaBoCyans.

2. MNockonbky NOJaBnsIoLLEE YMCNO OBpaLeHnn - 3TO Han-
paBnsgemMble B KOHCTUTYUMOHHLIM Cya B nopsioke KOHKPETHOro
HOPMOKOHTPONS Xanobbl rpaxaaH, ux o6beguHEHNI2, TO 3aKo-

! HasBaHHbIe N3MeHeHUs BHECEHbI PeaepabHbIM KOHCTUTYLIMOHHbIM 3aKOHOM OT 3 HOSIGPS!

2010 ropa Ne 7-dK3 n BcTtynunm B cuny ¢ 9 despans 2011 roga.
2 B 2009-2010 rr. KoHcTUTyumoHHbI Cyn, paccmoTtpen 3199 xanob rpaxaaH u nx oobeam-
HEHW.

5
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HOAATe b MOMbITANCA COKPATUTh UX YACIIO MOCPEACTBOM OrpaHn-
YeHUs1 yncna crnydaes, Npu KOTOPbIX rpaxaaHe BrnpaBe obpa-
WAaTbCs C KOHCTUTYLIMOHHbIMK Xanobamu. Ha 310 HanpaeneHa
HOBasi 3akoHopaTeNlbHas MHTepnpeTauusa 4Yactn 4 ctatbn 125
KoHcTutyuumn Poccuiickon depepauumn, cornacHo KOTOpPOI
KoHcTnTyumoHHbi Cypg, no xano6am Ha HapyLleHne KOHCTUTYLIN-
OHHBbIX MpaB 1 ceoOOA, rpaXxaaH 1 No 3anpocam CynoB NpoBepsieT
KOHCTUTYLUMOHHOCTb 3aKOHa, MPUMEHEHHOIro UM NoAJeXallero
NPUMEHEHUIO B KOHKPETHOM Aene.

Ecnu B npexHein pegakumn denepanbHOro KOHCTUTYLIMOH-
Horo 3akoHa "O KoHcTtutyuuoHHoMm Cyae Poccuiickoin depepa-
umn” (ganee - ®K3 o KC) maHHas KOHCTUTYUMOHHas dopmyna
BOcnpou3eoamnack GykBanbHO, TO B OENCTBYIOLIEN peaakunm
OHa KOHKpeTu3npoBaHa. 'paxaaHe Tenepb BNpaee 0crnapuBaTh B
KoHcTntyumoHHom Cyae KOHCTUTYUMOHHOCTb 3aKOHA, KOTOPbI
OblN NpMMeHeH B uUx cynebHom aene. CnegoBaTenbHO, rpaxna-
HVWH He BMNpaBe OcnapmBaTb KOHCTUTYLMOHHOCTb 3aKOHa, eLle
TOJIbKO MOAJNIEXalWero NPMMEHEHUIO B Er0 fene, a TakoBbiM He
MOXET ObITb AENI0, paCCMaTPUBAEMOE B OTHOLLEHUM FpaXaaHnHa
KOMMNETEeHTHbIM OpraHoM BO BHecyaebHoM nopsake. [o aToro
KoHcTuTyumoHHbii Cypg, paccmatpumBan Xxasnobbl, CBA3aHHbIE C
NPUMEHEHNEM B OTHOLLEHUU FPaXAaHMHA 3aKOHa He TOJIbKO Cy-
0aMu, HO 1 opraHamm ynpaefieHnNs, NPUYEM He TOJIbKO MO BOMPO-
CaM HaJTI0XXEHUS HA HErO B3bICKAHUIA.

Y10 KacaeTcs BXOAAWMX B CyOeOHyl0 CUCTEMY CTpaHbl Cy-
[oB, TO OHN obpallaioTcsd B KOHCTUTYUUMOHHLIM Cya B nopsiake
KOHKPETHOro HOPMOKOHTPOJISI C 3arnpocamMm 0 NPOBEpPKe KOHCTU-
TYUMOHHOCTU 3aKOHa, MOASeXallero NpuMeHeHM0 UMK, ecnu
npv paccMOTPEHUN aena B NioO0oN MHCTaHLUM NPMAOYT K BbIBOAY O
€ro HeCOoOTBETCTBUU KOHCTUTYLUN.

M3ameHuBLIEECH PErYNINPOBAHME 03HAYAET, YTO C TOYKU 3pe-
HUS 3aKkoHOZaTens nonoxeHmne 4yactn 4 ctaten 125 KoHCTUTYLMM
NO3BOJISET TONKOBATb €ro BapnaTnMBHO, UMes B BUAY, YTO B HEM B
0600LLEHHOM BUAOE OYEPUMBAETCA NpeaMeT cpasdy ABYX pPasHbIX
BWMOOB KOHCTUTYLMOHHOrO CyAOMnpoM3BOACTBA: MO Xanobam
rpaxxgaH v no 3anpocam Cyaos.

HasBaHHOe perynnupoBaHMe O3HavyaeT Takke, 4YTO, C TOYKMU
3peHnNs 3akoHoJaTens, NPoM3BeAeHHOE MM OrpaHUYeHne BO3-
MO>XHOCTEWN rpaxaaH B cdhepe KOHCTUTYLIMOHHOIO Cyo0npon3Boa-
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CTBA KOMMEHCUPYETCHA NHBIMU HATMYHBIMW MEXaHU3MaMM 3aLm-
Tbl UX NpaB, o6ecrneyeHnss KOHCTUTYLUMOHHOCTN OENCTBYIOLLErO
3aKoHOOAaTeNnbCTBa, B TOM 4ncne cyaebHbIMK, BKOYast KOHCTU-
TYUMOHHO-cyaebHble. OnpaBaaH N nogo0bHbI pacyeT mn npmuee-
OET N1 HoBas 3akoHoJaTenbHas MHTeEpNpeTauns 4actu 4 ctatby
125 KoHcTuTyummn K pasrpyske KoHctutyuuoHHoro Cypa, noka-
XET BPEMS.

B cBeTe cka3aHHOro MHTEPECHO OTMETUTB, YTO cam KoHcTu-
TYUMOHHbIN Cyp, CBOMMU PELLUEHNSIMU HEOOHOKPATHO PaCLUNPSI
BO3MOXHOCTU rFpaxaaH no obpalleHnio ¢ KOHCTUTYLMOHHbBIMUA
Xanobamu 3a CHET COOTBETCTBYIOLLLENO MCTOJIKOBAHNS coaepxa-
wuxcsa B 4actn 4 ctatbn 125 KOHCTUTYUUM NOHATUI "rpaxpaHe”
(cybbekTbl 00paLleHNa C KOHCTUTYLIMOHHOM Xanoboi) n "3akoH"
(B, ocnapuBaemMoro B npoueaypax KOHKPETHOro HOPMOKOHTPO-
nsg akTa)s.

Tak, cornacHo npaBoBbiM no3numsam KoHcTutyumonHoro Cy-
na cybbektamu 06palleHUn C KOHCTUTYUMOHHbIMU Xanobamu
ABNAIOTCS He TONbKO rpaxxaaHe Poccuiickon denepaumm, HO Tak-
€ MHOCTPaHLbI 1 nuua 6e3 rpaxgaHcTtea (MoctaHoBneHne oT 17
despana 1998 roga Ne 6-I1), npeactaBUTeNU rpaxgaH, NpuU3HaH-
HbIX HegeecnocobHbiMK ([MocTaHoBNEeHMe oT 27 dpespana 2009
roga Ne 4-T1). B 4ncno cybbekToB KOHCTUTYLIMOHHO Xanobsbl, No
MHeHnto KoHcTuTyumoHHoro Cyaa, BXoaaT iopuanyeckme nmua,
BK/lOYAA KOMMepYeckme 0ObeanHEHUS, TOCyAapCTBEHHbIE
NPeanpuaTus, rocyaapCTBEHHbIE YUPEXAEHNS TOrga, Koraa oHu
noanapaloT nojg, AEACTBME KOHCTUTYLIMOHHBLIX NpaB U ceoboa, B
4aCTHOCTU, B Ka4yecTBe HanoromnatenblwmkoB (MoctaHoBNEHUS
oT 24 okTabpsa 1996 roga Ne 17-, ot 12 okTabpsa 1998 roga Ne
24-1, o1 28 nioHa 2009 roga Ne 10-I1), MyHUUMNanbHble 06pas3o-
BaHus (MoctaHoBneHue oT 2 anpensa 2002 roga Ne 7-11).

PacwunputensHO TONKysa coaepXallunca B 4actn 4 ctatbun
125 KoHCTUTYUMM TepMUH "3akoH", KOHCTUTYUMOHHBLIN Cya pac-
NPOCTPAHSAET ero Ha psag, akToB, UMEIOLMX B CUCTEME POCCUIC-
KOro 3aKOHOAATENIbCTBA CTAaTyC NOA3aKOHHbLIX akTOB. OTO NocTa-
HoBneHus MocypapcTeeHHOM ymbl 06 amHmucTun (MocTaHoBne-

3 PasBsuBatowee KoHctutyumio Poccuiickoit denepaumnmn 3akoHo4aTeNbCTBO HAAENseT npa-

BOM Ha obpatleHne B KOHCTUTYLIMOHHBI CyA, Mo BONpOcam HapyLleHWst 3aKOHOM KOHCTU-
TYLIMOHHBIX NPaB 1 cBO6OA, rpaxaaH FeHepasnbHOro Npokypopa, YNofIHOMOYEHHOMO Mo npa-
BaM yenoBeka. YkasdaHHble cyObekTbl obpaitaotcst B KOHCTUTYLMOHHBIA Cyn, B nopsiaike
yacTtu 4 ctatbn 125 KOHCTUTYUMN.
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Hue oT 5 uonsa 2001 roga Ne 11-I1), noctaHoBneHus MNpaBuTenb-
CTBa, M3[4aBaeMble MO MPSMOMY yKa3aHMIoO 3aKoHOAATeNs Mo
BOMPOCY, HE NONYyYNBLLEMY HEMOCPEACTBEHHONM pernaMmeHTauum
B 3akoHe ([MocTaHoBneHue oT 27 aHBapa 2004 roga Ne 1-1)4.

3. Ewe ogHa Mepa, npu3BaHHas obecneuynTb Haanexallee
Ka4eCTBO KOHCTUTYLMOHHOIrO npaBoCyaus B ycnoBusix "Bana”
obpallleHunin - 3aKkoHOAaTeIbHOE 3aKpenyieHne Takom ynpoLLEeH-
HOM Npoueaypbl, KaKk MMCbMEHHOE MPOM3BOACTBO BKYMe C ynpa-
30HEHMEM MPUHUMNA HEMPEPbLIBHOCTU MPOBEAEHUS CyaebHbIX
3acepaHuin. NncbMeHHOE NPOM3BOACTBO U paHee NUCMONb30Ba-
nocb KOHCTUTYUMOHHBLIM CyO0oM B KQYECTBE CPEACTBA YCKOPEH-
HOro paspeLLeHNs KOHCTUTYLIMOHHO-CYAEe0OHbIX AEeN B TEX Clyya-
X, KOrga gas aToro JoCTaTto4yHo Obl1I0 ONOpbl HA paHee Bbipa-
60TaHHbIe M NpaBOBLIE MO3MUMN. [TMCbMEHHOE NPOV3BOACTBO
3aBepLIasocb NPUHATMEM OTKa3HbIX ONPEenEeneHnii ¢ NoNoXu-
TenbHbiM coaepxaHmeMm. OHO He UCKYanoChb MpexHen pe-
nakumenn K3 o KC, onpepensnocb HopmMamu PernameHTa
KoHcTtutyumnoHHoro Cyaa n BbipabatbiBa€MbIMU UM O,EM0BbIMU
00ObIKHOBEHUAMMU.

depnepanbHbllii 3aKoHOAATENb NMLLL BBES AAaHHYI0 npoueay-
py B 3aKOHOOATENbHbIE PaMKU, OTKOPPEKTUPOBAB ee. Tak, OH yC-
TaHOBWJ1, 4YTO MO UTOraM PacCMOTPEHMUS Oen B Npouenype nuchb-
MEHHOro nponaeoacTea KOHCTUTYUMOHHbIN Cya, BLIHOCUT NOCTa-
HOBJIEHUS, @ HE OnpeaeneHns, Kak paHolie. KOHCTUTYLUUOHHbIM
Cya BnpaBe NpuberHyTb K Npouenype NMCbMEHHOIO CyA0Npon3-
BOACTBA, eCnn NPUAOET K BbIBOAY O TOM, YTO OCMapnBaemMble 3as-
BUTENEM MOJIOKEHNS HOPMATMBHOIO NPABOBOr0 akTa aHanormy-
Hbl HOPMaM, paHee NPU3HAHHbIM HE COOTBETCTBYIOWMMM KOHC-
TUTYUMK nocTaHoBneHnem KoHcTutyuuoHHoro Cyna, coxpaHsio-
wmm cuny. Bropoe ocHoBaHme obpalleHust K IMCbMEeHHOMY Npo-
M3BOACTBY - OCMapmBaemasi 3asiBUTENEM HOpMa, paHee Mpu3-
HaHHAs HEKOHCTUTYLMOHHOW nocTaHoBneHneM KOHCTUTYUMOH-
Horo Cyga, COXpaHsioWmMM Cuy, MNPUMEHEHa CyoOM B KOHKpPET-
HOM pene, a noareepxaeHne KoOHCTUTYUMoHHbIM CyooMm ee He-
KOHCTUTYUMOHHOCTN HEOBXOAMMO 01 yCTpaHeHMs HakToB Hapy-
LWEHU KOHCTUTYLUMOHHBIX NPaB 1 CBOOOA, rpaxaaH B NpaBornpu-
MeHuTenbHol npakTuke. PaHee KoHCTUTYUMOHHbIM Cya, npuHN-

4 MNMopnpo6Hee 06 aTom cmoTpu: KHg3es C. [. KoHcTuTyumoHHas xanoba B Poccuiickoin de-

[epauuvn: 3akoHogaTenbHas Moaenb U cyaebHas uHtepnpetaums // XypHan KOHCTUTYLM-
OoHHoro npasocygus. 2011. Ne 1. - C. 25-32.
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Man pelleHns B Npoueaype NMCbMEHHOro cygonpomM3BoacTBa m
TOraa, Korga OHU OCHOBLIBASIMCh HA CYXXAEHMSAX, COAEPXKALLMXCS
B onpeaeneHnax KoHctutyumoHHoro Cyaa.

OueBugHO, 4TO B HacTosiulee BpeMsa KOHCTUTYLIMOHHLIN
Cyn, ycTaHaBnMBas aHaNoOrnM4yHoOCTb (He 0693aTeNlbHO TOXAECT-
BEHHOCTb) MNPOBEPAEMOro PEryMpPoBaHNS U PErynampoBaHus,
paHee MM yXe OLEHEHHOro, BnpaBe onnmpaTbCsa Ha CBOW BbIBO-
Obl, cOQep>XalWmnecs He TONIbKO B MOCTAaHOBAEHUSX, HO 1 B onpe-
neneHunax. OgHako Npu 3ToM s4p0 NPaBOBOM NO3ULUUN, CBUAOE-
TenbCTBYOWEN 06 aHAaNOrMYHOCTM MPOBEPAEMOrO PerynmpoBa-
HUS1 paHee OUEHEHHOMY PEryampoBaHmnio, OKHO coaepXaTb-
Csl UMEHHO B nocTtaHoBneHnax KoHctutyumoHHoro Cyga. 3ako-
HoAdaTe b, BUOANMO, NCXOOUT TYT U3 TOr0, 4TO "Naowaagkon” Bbl-
paboTKN NOMIHOUEHHbIX MPAaBOBbLIX NO3ULUMI ABNSETCA nNyonuy-
Hoe pa3bupaTenbCTBO KOHCTUTYLIMOHHO-CYAEOHbIX Aen B Npo-
Leaype yCTHOro Cyaonpon3BoaCcTBa, 3aBepLualoLLLeecs NpuHS-
TUEM UTOroBbIX peweHun KoHcTutyumoHHoro Cyna B ¢popme
nocTtaHoBneHun. OnpeneneHuns ¢ NONOXNTENbHBIM COaepPXaHN-
€M U1 MOCTaHOBJEHUS, MPUHMMAEMbIE MO UTOram MUCbMEHHOIO
npon3BOACTBaA B Er0 COBPEMEHHOM BuAe - 3170 peweHns KoHc-
TUTYUnoHHoro Cyna, B KOTOPbIX €ro npaBoBble NO3MLUN YyTOY-
HATCS, "nockasbiBaloTca”, HO He 6onee Toro. Bnpoyewm, kate-
rOPUYHOCTb OAHHOIO BbIBOA4A MOXET CMArdYuTb nocnenyrouias
npakTuka KoHcTuTyumoHHoro Cyaa n MaMeHmBLLEEeCS NPaBoOBoOe
perynmpoBaHume.

Ona obpaweHna KoHctutyumoHHoro Cypa k npouenype
MMCbMEHHOIO0 NPOM3BOACTBA EMY HEAOCTATOYHO BbIIBUTb MNpe-
OYCMOTPEHHbIE 3aKOHOM OCHOBaHUSA: HEODXOAMMO TaKXe BbISIC-
HEHME No3nLMK NO STOMY BOMPOCY CTOPOH - 3a8BUTENS U OpraHa,
MPUHSABLLErO 1 NOAMNMCAaBLLEro ocnapmeaembln akT. Ecnn ctopo-
Hbl BO3paxalT NPOTUB MUCbMEHHOIO MNPOW3BOACTBA, TO AENO0
noaJIEXUT PACCMOTPEHMIO B MyO/IMYHOM 3acefaHun B Npoueny-
pe yCTHOro cygonponsBoAcTBa. Takoe perynmpoBaHne Hagenser
CTOPOHbI NPaBOM OAHOCTOPOHHEro MOBbLILIEHMS "rpagyca ny6-
JIMYHOCTM" NpeacTosLiero cyanedbHoro sacegaHus, naeT UM BO3-
MOXHOCTb BOCMOJIb30BaTbCH NPENMYyLLECTBAMM YCTHOIO pa3du-
paTenbCTBa, B TOM 4YMcne AENCTBMEM MPUHUMNIA COoCTA3aTesib-
HOCTM CTOPOH B BapuaHTE MX HENOCPEACTBEHHOIO B3aMMOOEN-
CTBMS, a HE B BapMaHTe "COCTA3aHNsA 4OKYMEHTOB". Yka3aHHble
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Mepbl NPU3BaHbl FAPAHTUPOBATL 3aKOHHbIE MHTEPECHI CTOPOH B
KOHCTUTYLMOHHOM CyA0MNpoOn3BOACTBES.

4. MNMpobnema KOPPEKTHOrO COKpaLLLEHUs Yncna obpalleHuni
B KOHCTUTYUMOHHLIN Cyfa He SIBNSETCS TOTaNbHOW M 3HaYMMa B
HacTosLLLEE BPEMS TONTbKO MPUMEHUTENBHO K PACCMOTPEHMIO Xa-
no6 rpaxaaH. OHa, Kak NpeacTaBnsaeTcs, COCeaAcTBYET C NPSMO
NPOTUBOMOIOXHOM MPOBAEMON "NPOCTanMBaHUS” Tex MOJIHOMO-
ynii KoHctutyumoHHoro Cyaa, KoTopble NO3BONAT eMy Mo obpa-
LEHUSM cneumanbHbiX CyObeKTOB AaBaTb TONIKOBaHUE KOHCTUTY-
LuMn, paspellaTb CNopbl 0 KOMMNETEHUUN, OCYLLECTBNATL abcTpa-
KTHbI KOHTPOJIb HOPMAaTUBHbIX MPABOBLIX aKTOB deaepasbHOro u
PErMOHaNbHOr0 YPOBHSA, MEXAyHapoOHbIX U BHyTpudenepanb-
HbIX JOrOBOPOB C HOPMAaTMBHLIM codepxaHnem. Cnenyet obpa-
TUTb BHUMAHWE HA TOT HEOAHO3HAuYHbIN dakT, 4To [pe3ngeHT,
nanatel ®epepansHoro CobpaHus, NHbIE YNOHOMOYEHHbIE Op-
raHbl denepanbHOro ypoBHS B TeYEHME psiaa NocnegHuxX neT He
obpawaiotcs B KOHCTUTYLMOHHBI Cya, no nepeynciieHHbIM KaTe-
ropusim gern.

OueBnOHO, 4YTO Ha3BaHHbIE "NpocTanBaloLLME” NOTHOMOUYUS
patoT KoHcTuTyumoHHomMy Cyay B COBOKYMHOCTM GOMbLINE BO3-
MO>XHOCTM MO CPABHEHUIO C €ro rMoJIHOMOYMSIMU B paMKax KOHK-
PETHOrO HOPMOKOHTPOJIS MO UHTEPNPETALMOHHOMY YrTyONeHnto
KOHCTUTYLUMOHHOIO MPOCTPaHCTBA, KOHCTUTYUMOHAIM3aUmm oT-
pacneBoro 3aKOHOAATENbLCTBA, @ B YEM TO U - NPaABONPUMEHN-
TENbHOM NPaKTUKN.

O6paleHne B KOHCTUTYUMOHHbIN Cya, ¢ 3anpocamMmu O TONKO-
BaHUM KOHCTUTYLMN, NpOBEpPKE HOPMATUBHbLIX NPAaBOBLIX aKTOB B
nopsiake abCTpakTHOro HOPMOKOHTPONS, C xogaTanhcTBaMmu O
paspeLleHnn CropoB 0 KOMMNETEHUMN - UCKIIOYNTENIBHOE MPaBo
COOTBETCTBYIOLLMX YMNOSIHOMOYEHHBIX CybbekToB. [MobyxaeHne
MX K AEATeIbHOMY MCMOJIb30BaHMIO HA3BaHHOIO NMpaea - He TOT
BOMPOC, KOTOPbI MOXHO U HY>XHO peLlaTb 3aKOHOAATENbHbIMUI
Mepamu, Hanpumep, NOCPeaCcTBOM MPEBPALLEHNS Takoro npasa
B 00683aHHOCTLS. [lpyroe neno, ncnofib3oBaHMe CPeacTB KOCBEH-

5 K HacTodwemMy BpeMeHu KOHCTI/ITyLlI/IOHHbIM Cy,D,OM BblHECEHbI YeTbIpe NoCTaHOBIEHUA MO

nToram pacCMOTPEeHWs Aen B Npoueaype NMCbMEHHOro NMPon3BoACTBa.

© XoTs NpeanoxeHns Takoro poaa AenaloTcs, Noayyas JOKTPUHaNbHOe 060CHOBaHMeE. Tak,
H. B. Butpyk npepnaraeT BBeCTV Npasuno o6 06s3aTenbHON NpoBepke Ha COOTBETCTBUNE
KoHcTuTtyumm Poccuiickoii depgepaumm He BCTYNMBLLMX B CUTY MEXAYyHapOOHbIX AOr0BO-
pOB, 3aTparmsaloLLMX Npaea 1 cBoOoApl YenoBeka n rpaxaaHvHa. Cm.: Butpyk H. B. Bep-
HocTb KoHcTuTyumu. - M., PATI, 2008. - C. 80.

KoHdepeHuus, nocesweHHas 20-netunio KC Pecnybnvkn Bonrapus

HOro BO3AENCTBUSA, MPU3BaHHbLIX YOeanTb YNoMHOMOYEHHbIN op-
raH B CyLLEeCTBOBaHUWM NpobnemMsbl, A1 PeLleHns KOTOPOi MOXeT
ObITb LleNnecoobpasHbIM Hapsay ¢ ApyrmMu Mepamm U ero obpa-
weHne B KoOHCTUTYUMOHHbLIN Cya,.

Takoe kocBeHHOe BO3pencTeue Ha [pe3upeHTa, nanatbl
depepanbHoro CobpaHus, MHbIE YNOJIHOMOYEHHbIE OpraHbl Cro-
cobeH okasbiBaTb M KOHCTUTYUMOHHBIN Cya nocpencTtBoM
COOCTBEHHbIX nocnaHuin. Popmart nocnaHuin yoobeH onsa Bbiaoe-
JIEHNS Ha OCHOBE aHaNn3a KOHCTUTYLIMOHHO-CYAeOHOM NpaKTUKn
CUCTEMHbIX NPOOBEM POCCUNCKOrO 3akoHoAaTesnbcTBa U npa-
BOMPUMEHEHUS, 19 YCTPaHEeHMs KOTOPbIX MOMUMO U3MEHEeHWUI
3akoHoAaTenbcTBa MOryT OblTh 334eCTBOBAHbI U KOHCTUTYL-
OHHO-cynebHble cpencTBa, Takue, HanpuMep, Kak NposicHeHue
coaepXaHns KOHCTUTYLMOHHBIX MOJIOXEHW B npoueaype opu-
umanbHoro ToskoBaHusa KoHctutyumu?. MocnaHmsa B yKasaHHOM
3HavyeHun, Byayy4m OaHUM U3 CPeACcTB OBELLLECTBNIEHUS rocyaap-
CTBEHHOI NOANTUKN, UMEeNN Obl KA4eCTBO CBOEOOpa3sHbIX Npe/-
NMpPaBOBbIX MCTOYHMKOB COLMANILHOIO PErynpoBaHms (Kak v noc-
naxua lMpeasnpeHta PepgepansHomy CobpaHnio, goknagsl Ynon-
HOMOYEHHOr0 Mo NpaBam YenoBeka).

KoHCTUTYUMOHHBI Cya noka He WCMosib3yeT WUHCTPYMEHT
nocnaHuin, B TOM 41chne no npuyruHe ero HefoCTaToqHol perna-
MeHTauumn. MpexHnii 3akoH "O KoHcTutyumnoHHom Cyne PCHCP”
ot 12 miona 1991 roga npeaycmatpmpan Heo6XoAMMOCTb MoAro-
TOBKN KOHCTUTYLIMOHHLIM CyJOM Ha OCHOBE PACCMOTPEHHbIX UM
MaTepuanoB exerofHbix nocnaHuin KoHctutyumoHHoro Cyna
BepxoBHomMy CoBeTy PCOCP 0 cocTOSHUM KOHCTUTYLIMOHHOW 3a-
koHHOCTK B Poccuiickon ®epepaunn. deicteyowmin GKC o KC
6onee NakoHUYeEH, He ONpeaensst TOYHO HU agpecarta nocnaHus,
HU ero ¢opmabHbIX MPU3HAKOB, HU €ro CoaepXaTesibHOro Ha-
nonHeHns. OOHNUM CNOBOM, MHCTPYMEHT MOCNaHMIA - 9TO To4Ka
pocTta ans KoHctutyuuoHHoro Cyna, Tpebyiouiasa 6onee getanb-

" O nocnaHusx KoHcTuTyumoHHoro Cyaa cmoTpu, Hanpumep: A6pocumosa E. b., YmeTbaesa

3. P. YueHblin coBeT NHCTUTYTa rocynapcTtea n npasa PAH o6cyxaaeT HayyHbI foknan
MNpencepatens KonctutyumonHoro Cyna Poccuiickoii depepaumm // FocynapcTso u npa-
B0. 1992. Ne 5; Magxues I. A. depepansHoe CobpaHme n KOHCTUTYLUMOHHbIN Cya. MapTHep-
CTBO W KOHTpOnb // Poccuitickas @epnepaums. 1994, Ne 8; XXapkosa J1. M. ConepxaHve n
NMPYMEHEHNE OPUAMNYECKON KOHCTPYKUMK "Mocnanne KoHcTutyumoHHoro Cyma Poccuii-
ckoit depepaunn depepansHomy Cobpanuto Poccuiickoin Depepaunm // KOHCTUTYLIMOH-
Hble YTeHus. Boein. 2 / Mog pea. T. . 3paxeBckoit. - BopoHex, 2003; MuTiokoB M. A. Me-
Tomonorus nccnenoBaHva npobnemsl nocnaHusa KoHcTtutyumoHHoro Cyma Poccuiickon
depnepauunn // KOHCTUTYLMOHHOE 1 MyHUUMnansHoe npaso. 2010. Ne 12.
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HOro ero yperynmpoBanus B PernameHte KoHCTUTYUuOHHOro Cy-
ha, a, BO3MOXHO0, 1 B ®K3 o KC.

5. B peiicteyioulein pegakumm OK3 o KC Tenepb oroBopeHo,
4yTo No3numsa KoHCTUTyunoHHoro Cyaa OTHOCUTENBLHO TOro, Co-
oTBeTCTBYET NN KOHCTUTYLMN CMbIC/T HOPMaTUBHOIO NPaBOBOro
akTa UNu ero OTOEesIbHOrO MOJSIOXEeHWd, NnpuaaBaemMbii UM npa-
BOMPUMEHUTENbHOW NPaKTUKOW, BblpaXeHHasi B ero NocTaHoBse-
HUW, NOANEXNT y4eTy NPaBONPUMEHUTESIbHBIMW OpraHamMm ¢ MO-
MeHTa BCTYMJIEHUS B CWJly COOTBETCTBYIOLLENO MOCTAHOBMEHUS
KoHcTntyumonHoro Cypa. Coenato nvib TP OFrOBOPKU OTHOCU-
TeNbHO NPUBEAEHHOIO 3aKOHO4ATEIbHOMO NOMOXEHUS.

Bo-nepBbIX, OHO O3HA4YaeT 3aKoHOOATENbHOE MOATBEPXAE-
HVE NPaBOMEPHOCTU NCMNONb30BaHUA KOHCTUTYUMOHHBIM Cyaom
CPeacTB KOHCTUTYLIMOHHO-NPaBOBOIr0 NUCTOSIKOBAHMSA, NO3BOJIS-
IoWMX emMy, He Npuberas K NPU3HaAHWIO MPOBEPSIEMON HOPMbI HE-
KOHCTUTYLMOHHOW, BbISIBAATL €e COooTBeTCTBylowee KOHCTUTY-
uMKn cogepxxaHmnes,

Bo-BTOpbLIX, TAaKOM NOAXon 3akoHoJaTens BbIBOAUT, CTPOro
roBops, U3 chepbl 4ENCTBUS pexurma "ydyeTa” Te No3nLUKn, KOTO-
pble cdopmynmpoBaHbl KOHCTUTYUMOHHBIM CyaomM B €ro nosm-
TUBHbIX onpeaeneHnsax. JIorm4Ho BO3HUKAET BONPOC - BNpase n
BooOLLe B HacToswee BpeMst KOHCTUTYUMOHHbIM Cya NpuUHMMATh
onpeaeneHnss ¢ NO3UTUBHLIM coaepxaHmem? [lymaeTcsa, 4To
>KaHpP NO3UTUBHbIX ONpPeaeneHnin No-nNpPexXHeMy gonyctum. Takme
onpeaeneHns MOryt npuHMMaTbCd, Hanpumep, Torga, korga
KoHcTuTyumoHHeii Cyn, He BMpaBe WUCMNOMb30BaTb MNpoueaypy
NMMCbMEHHOI0 MPOM3BOACTBA NPU YCTAHOBIEHUN aHANIOMTMYHOCTU
NPOBEPSEMOIrO N paHee NPOBEPSEMOro perynmpoBaHmsa. CtaTbs
47.1 ®K3 o KC npeagycmaTtpuBaeT, YTO OCHOBaAHWEM AJ151 NMPUHS-
TUS NOCTAHOBJIEHUS B paMkax MMCbMEHHOIO NPOVU3BOACTBA SAB-
n9eTcsa aHanoOrM4yHOCTb NPOBEPSIEMON HOPMbI U HOPMbI, KOTOPast
paHee npudHaHa KoHCTUTYUMOHHbIM CyooOM HEKOHCTUTYLMOH-
Hon. Torga B cnydae, ecnu KOHCTUTYUMOHHBIA Cyn Ha cTaauu
NPUHATUSA peLleHns 0 Nnpueme obpalleHns K paCCMOTPEHUIO YC-

8 KoHcTuTyumoHHsbiin Cyn, Poccuiickoin denepaumnmn, pykoBOACTBYSICh OOKTPUHOW COEpXaH-

HOCTW, aKTUBHO MCMNONb3YeT KOHCTUTYLIMOHHO-NPaBOBOE UCTONIKOBaHNE NPOBEPSEMbIX aK-
TOB, KaK U MHble CPEACTBA MSArkOro BO3AeNCTBMSA Ha 3aKOHOAATENbCTBO 1 3akoHoaaTens. O
[OKTPUHANBHOM aHann3e Takol NpakTUku CMOTPU, Hanpumep: 3opbkuH B. []. CoBpeMeH-
Hbln Myp, NpaBo u KoHctutyums. - M., "Hopma", 2010. - C. 172-194, ap.; boHaaps H. C.
CyneObHblil KOHCTUTYLMOHaNM3M B Poccun B CBETE KOHCTUTYLIMOHHOIO npasocyamst. - M.,
"Hopma”, 2011. - C. 141-142, 233-234, 258-293.
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TaHOBUT, YTO MpOBepPsSeMasa MM HOpMa aHanorn4yHa Hopme, pa-
Hee NPU3HaHHOM UM KOHCTUTYUMOHHOW B €€ KOHCTUTYLMOHHO-
NpPaBOBOM MUCTONIKOBAHUM, TO OH NPUHMMAET OTKa3Hoe onpeae-
neHuve. B HeM OH O0XeH NokasaTb HanmMyme ynoMsiHyTOM aHano-
MMYHOCTU, YTO BMOJSIHE MOXET NOTPeboBaTb N3NOXEHUS B OTKA3-
HOM OnpeneneHnm NO3NTUBHOIO MaTepuana.

B-TpeTbux, nonoxerHue o6 yyete no3numin KOHCTUTYLIMOHHO-
ro Cyna MOXeT B pasHblX CUTyauusxX 03Ha4yaTb U MMMNEpPaTUBHYIO
0693aHHOCTb YNMOJIHOMOYEHHbLIX OPraHOB OCYLLECTBUTL KOHKPET-
Hble OENCTBUS (HanpuMep, OTMEHY ONpPefEeNEHHbIX akTOB), N UX
0693aHHOCTb NO OCYLLECTBIEHNIO TEX U UHbIX AENCTBUIA B paM-
Kax COBCTBEHHbIX MOSIHOMOYMIA HA OCHOBE LUMPOKOr0 yCMOTpe-
HUS, U NX 0BA3AHHOCTb MO MPMHATUIO BO BHUMaHWe Mno3vuumn
KoHcTutyumoHHoro Cyaa B cBoei byaylLien neatenbHOCTH.

6. B uncne nponsBeneHHbIX 3aKOHOAATENbHbIX UBMEHEHWIA -
ynpasgHeHne nanat KoHcTtutyumoHHoro Cyga. OHO 060OCHOBbI-
BaJIOCb 3akoHOJaTeneM HeobxoOuMOCTbIO obecnevyeHns eamH-
CTBaA KOHCTUTYLMOHHO-CyaebHOoM npakTnknu. O4eBUAHO, YTO Ha3-
BaHHass Mepa OOBLEKTUMBHO BEAET K YTSHKENEHWUIO, YAJIMHEHUIO
KOHCTUTYLMOHHOIO Cyaonpon3BOACTBa M B 3TOM CBOEM MPOSIB-
NIEHUN NPOTMBOMNOSIOXHA UHbIM 3aKOHOAATENbHBIM N3MEHEHUSAM,
NPU3BaHHbLIM "Pa3rpy3anTb” KOHCTUTYUMOHHBIN Cya (MMCbMEHHOE
npPon3BoACTBO, Ap.).

MpucnocobneHne KoHcTutyumoHHoro Cyaa K HOBOW CTPyK-
Type eule naet. Takoe npucnocobneHne, nmeroLlee Uenbo pa-
uMoHanmaaumio gocynebHbix U cyaebHbIX Mpouenyp, CKopee
BCero, noTpeobyeT:

- pacLmMpeHns MMCbMEHHbLIX GOPM B3aUMOAENCTBUSA CyOel B
X0[e NoAroToBkM K 3acefaHnsamM, B YHaCTHOCTU, pacluMpeHus ob-
MeHa NMMCbMEHHbIMWN NPESSIOKEHNAMU U 3aMeYaHnsIMK (a BNoC-
neacTemn n popmanm3aumm B HE0O6X0OMMOM Mepe Takoro B3au-
MOOENCTBUS B pernamMeHTe, UHbIX BHYTPEHHMX akTax KOHCTUTy-
umnoHHoro Cyna, oObIKHOBEHUAX AEN0BOro 060poTa);

- co3paHusa paboumnx rpynn (HedopManbHbIX AU B TOW WU
MHOM Mepe PpopManm3oBaHHbIX), KOTOPbIE NPU Cornacum cygbn-
[oknagyvka, pabortas ¢ MaTepmanamMmm COOTBETCTBYIOLLIErO AeNa,
Mornu 6bl NTOMOYb eMy Fybxe oBnageTb NpodnemaTmkon nena.

7. OTMETMM, 4YTO 3aKoHOZATeNlb HE OCTAaHOBWJICS Ha aHaNu-
3npyemMsbix nameHeHusax MK3 o KC - B HacTosILLIee BpeMs Ha pac-
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CMOTpPeHnn B NocynapCTBEHHOM [lyme HaxoanTCcs NpoekT 3aKo-
Ha®, HaueneHHbI Ha pedopMUPOBaHNE NOPSAKA MCMONHEHUS B
Poccuiickon depepaumnmn peleHnin MexrocygapCTBEHHOro op-
raHa rno sawuuTe rnpae 1 cBoboa Yenoseka (Mmeetcs B Buay EBpo-
nemnckuin cyn no npasam 4yenoseka - ganee ECMY). OH npenyc-
MaTpuBaeT U3MeHeHMe psaa 3akoHOB, B TOM Yncne PK3 o KC.

B nNosicCHMTENBLHOM 3anNnCKe K 3aKOHOMPOEKTY YKa3aHo, YTO OH
HanpageJ/ieH Ha NPaBOBOE PELLEHME BOMPOCA O COOTHOLLEHNN KOHC-
TUTYUMOHHOIO UCTONIKOBAHMSI HOPMbI HAaLMOHANbHOIO 3akoHoOa-
TenbcTBa, gaHHoro KoHctutyumoHHbiM Cyaom Poccuiickon bepe-
pauum, 1 Takoro TonkoBaHMss KOHBEHUMM O 3alipuTe Npas YenoBeka
1 OCHOBHbIX cBOOOA, (nanee - KoHBeHUus ), naHHoro ECIMY, npu Ko-
TOPOM Ta Xe HOpMa CTaHOBUTCH HecoBMeCTUMOM ¢ KoHBeHUMEN.
Taknm 06pa3om, 3aKOHOMPOEKT HAMNPaB/IEH HA CHATME BO3MOXHbIX
NPOTUBOPEYNI B OLeHKax, naBaemMbix ECIMY n KOHCTUTYLUMOHHBbIM
Cynom HopMaMm POCCUIMCKOro 3akoHOAaTeNbCTBA. YKasaHHasi Npo-
TUBOPEUYMBOCTb MOXET MOPOXAATLCA TEM 0OCTOATENBCTBOM, HTO
nonoxeHus KoHBeHUMn 061a4atoT NPUOPUTETOM MO OTHOLLEHUIO K
POCCUNCKNUM 3aKOHaM, HO YCTynatoT Mo 1OpUAMYECKON CUE NOo-
xeHnam KoHcTutyummn Poccuiickon deaepauun.

MpepnaraemMoe perynmpoBaHne BbI3BASIO OCTPYIO MOJIEMUKY.
OnnoHeHTbl 3aKOHOMpPOEeKTa nonarawT, YTO OH, OyaydYn NPUHS-
TbIM, MO3BOJSIUT POCCUACKUM BNACTAM, OMNUPAasiCb Ha peLleHus
KoHcTutyumonHoro Cypa, 6n10KMpoBaTb UCMNOSIHEHUE PELUEeHn
ECMY10, MNMonemunka BOKPYr 3akoHOMpoeKkTa 3actaBuna depne-
panbHOro 3aKOHOAATENS OT/IOXKUTL €ro NPUHATUE. BO3MOXHO, OH
M He ByOEeT NPUHAT, B TOM YMCIE B CBA3U C HAXOXAEHNEM NHOTO,
6onee oNTMManbLHONO MexaHM3Ma COrlacoBaHUS PELUEHUNA
KoHctutyumoHHoro Cyna n ECIMY, ncnonHeHns pelueHnii noc-
nenHero B Poccuiickon depepaummntt,

MpencrTaBnseTcs:, YTO XapakTepUCTUKa 3a5I0KEHHONM B 3aKO-
HOMPOEKTEe MOAENU Kak MO3BOJAIOWENA HA OCHOBE pPELUeHU
KoHctutyumoHHoro Cyaa 6nokupoBaTth pewueHns ECIMY, Tpebyto-

2 3akoHOMNpPoekT noaroTossieH yneHom Coeeta @enepaumm A.MN. TOPLWMHBIM U BHECEH UM B

ocynapcTBeHHyi0 [lymy B nopsiake 3akoHoAaTeNbHOM nHuumatuebl 16 nioHs 2011 ropa.
CmoTpu, Hanpumep: AnekcanHap TopwuH otnoxun EBpocyn Ha oceHb // KomMMepcaHTb.
2011. 18 mions.

''B. 1. 30pLKMH OLIEHMBAET NOVUCK NYTE OPraHNYHOrO COMPSKEHNS HALIMOHATBHBIX 1 HaAHA-
LIMOHaNbHBIX IOPUANYECKMX UHCTUTYTOB Kak MPUOPUTETHYIO 3aaady ANsi rOCYAaPCTBEHHbIX
1 MEXrocyaapCTBEHHbIX GOPMMPOBAHWIA, B TOM YNCIE MPUMEHUTENBHO K NPaKTUKe B3aun-
MOOTHoOLWeHN KoHcTuTyumoHHoro Cyaa Poccuiickoit depepaumm n ECMY. CMm.: 3opbkuH
B. [. Npepen yctynymeocTtu / Pocc. raszeta. 2010. 29 okTabpsi.
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wme U3MEHEeHUs POCCUINCKOro 3akoHOOATeNbCTBa, HE BMOJIHE
KOpPEKTHA.

PeweHne KoHcTtutyumoHHoro Cypa, KOTOPbIM MOXET ObiTb
NMPU3HAHO COOTBETCTBYOWNM KOHCTUTYUMU PEryInpoBaHue,
oueHeHHoe ECINY kak HecoBmecTumMmoe ¢ KOHBEHUMEN, BOBCE He
Oo3HayvaeT "6nokaay” UCMONHEHNS COOTBETCTBYIOLLIErO peLleHns
ECINY. Bo-nepBbix, peweHne KoHCTUTyuuoHHoro Cyga B Takom
cnyyae MOXeT 03HauyaTtb, 4YTO NMpobnema perynmpoBaHud, Npu-
BeALas K yctaHoeneHHbiM ECIY HapyLLueHusMm, 3akiodyaeTcs He
B CaMOM 3aKOHe, a B MpakTuke ero npuMeHeHusi. Bo-BTOpbIX,
npuaHaHme KOHCTUTYUMOHHbIM CygoM 3akoHa KOHCTUTYLIMOH-
HbIM HE 03Ha4YaeT camo Mo cebe, YTO AENCTBYIOLWAs MOAeb nNpa-
BOBOIO PEryMPOBaHUS OMTMMAasbHA, & 3HA4YUT, YTO PELUEeHnE
KoHcTtutyumoHHoro Cyna BoBCe HE OCBODOOXOaeT 3aKkoHoaaTens
oT 3agaHHon ECIMY 3agaun onTtuMmusauum perynmpoBaHus. Pe-
weHue KoHcTuTyunoHHoro Cyaa TONbKO MeEpeBoguT 3Ty 3agady
13 0683aHHOCTM 3aKOHOAATENS B €ro NpaBo. B-TpeTbux, nedekT-
HOCTb, NpuBeALwasn Kk ycrtaHoeneHHbiM ECIMY HapywieHnam, mo-
XeT onpenensatecs He HasBaHHbIM ECIY akToM, a KOHKpPeTn3u-
pylOLLMM ero perynupoBaHmemM. Bce aTo 3Ha4YMmMo gns Beibopa
CTpaTernm UCNoJIHEHUS YNOTHOMOYEHHbLIMN opraHamm Poccuiic-
ko Pepepauum petueHnii ECMY.

Kpome Toro, 3aKkOHOMPOEKT OnpeaenseT, YTo cnegyeTt cyn-
TaTb MCYEpPNaHMEM BCEX MMEIOLMXCS HaUMOHaNbHLIX CPeacTB
npaBoBOM 3awmTbl N0 cMbicny KOHBEHUMM, NOCne 4Yero nuuo
Bnpase obpawaTbcs B ECIMY. B 3akOHONPOEKTE rOBOPUTCS, UTO
Takme CPencTBa CHMTAOTCS MCHEPNaHHbIMU, ECNV NO 3as8B/IEHUIO
3aNHTEPECOBAHHOIO NNLIA UMEETCHA BCTYNUBLUUIA B 3aKOHHYIO CU-
ny cynebHbIn akT BepxoBHoro Cyna unm Beiclwiero ApbutpaxHo-
ro Cyna. Bce-Taku pelleHme 3Toro Bonpoca BbIXOAUT 3a PaMkum
MOJTHOMOYUMI 3aKOHOJATENS, KaK U MHBIX OPraHOB rOCYAapCTBEH-
Holn Bnactu Poccuiickon Pepepaunn. Hago nonaratb, 4TO 3TO
obnactb komneTeHumn ECIMY.




Koucturyuuonnoe MPABOCYAUE - 3(53)'11

G Kitris
President of the Constitutional Court
of the Republic of Latvia

L. Jurcéna

Adviser to the President of the Constitutional Court
of the Republic of Latvia

Principle of Judicial Independence
in the Case-Law of the Constitutional Court
of the Republic of Latvia:
Modern Trends

Introduction

I'll start by saying that | do not want to contradistinguish the
words "classical” and "modern”. | am convinced that the case law
developed by Constitutional Courts should be considered a clas-
sical value. Obviously, life evolves, specific circumstances
change, exceptional situations arise, which make the Court
respond, possibly, in an untraditional way - modify classical tests,
look for arguments and justification for some deviations from the
limits set previously.

The Constitutional Court acts as the balancer of public inter-
ests. It assesses the balance between various rights, interests or
principles of law; between the rights, on the one hand, and the
need to ensure public interests, on the other hand. The judge-
ment of the Constitutional Court is always influenced by the pub-
lic interests of the given moments, which, due to various circum-
stances, can change (of course, within the limits defined by the
Constitution).

Everything mentioned falls within the concept "development

KoHdepeHuus, nocesaweHHas 20-netunio KC Pecnybnukn Bonrapus

of the constitutional jurisprudence”. Itis the specific feature of our
work that we are as "modern” as the concrete circumstances,
political decisions, economic situation, etc. make us.

Therefore I'll discuss the evolution of one concrete issue - the
principle of the judicial independence in the case law of the
Constitutional Court of the Republic of Latvia.

During the recent years we have discussed the indepen-
dence of the judiciary quite often (both in Bucharest and Rio de
Janeiro, also during other conferences). However, | have chosen
this issue to demonstrate the way the concrete circumstances
influence the assessment of the issue by the Constitutional Court.
Namely, the issues to be assessed and the references included in
the judgments, as well as the way conclusions are substantiated,
and the limits of the Court's jurisdiction are influenced.

In this paper I'll examine two judgments of the Constitutional
Court connected with the principle of the judicial independence.
These are judgments on the decrease of judges’ remuneration.
Both cases were initiated on the basis of constitutional complaints
submitted by more than half of all Latvian judges (excluding the
Constitutional Court Justices).

Before analysing concrete issues, | would like to point out two
facts:

First, | fully agree to what was indicated in one of the judg-
ments of the Constitutional Court: judges do not live in a social vac-
uum, and the concrete situation, whatever has caused it (a natural
disaster, economic recession, the government's actions or failure
to act or irresponsible decisions of the state), applies to them?.

Secondly, in all its judgments thus far the Constitutional
Court recognised that the legislator’s actions are not in conformi-
ty with the Constitution. When the Constitutional Court made its
first judgment, the judges received 62% of the remuneration
envisaged by the law. When the Court made its second judgment,
the judges were receiving remuneration in the amount of 38%,
some - even in 33% of the one envisaged by the law. However,
numbers (the amount of remuneration) was not the only reason,
why these provisions were recognised to be unconstitutional.

1

The Judgment of 18 January, 2010 by the Constitutional Court of the Republic of Latvia in

the Case No. 2009-11-01, para 10.3.
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1. The Principle of Judicial Independence

The judicial independence is connected with a number of
guarantees: guaranteed tenure of the judge (the procedure for
appointing or approving judges, the qualification necessary for
the appointment, guarantees of irremovability, conditions for pro-
motion and transfer to another position, conditions for suspend-
ing and terminating the mandate), the immunity of the judge,
financial security (social and material guarantees), the institution-
al (administrative) independence of a judge and the actual inde-
pendence of the judiciary from the political influence of the exec-
utive power or the legislator. As the Constitutional Court indicated
in its first judgment on the decrease of judges’ remuneration: "all
these guarantees are closely interlinked, and, if even one of them
is disproportionally restricted, then the principle of the indepen-
dence of judges is breached and thus the fulfiiment of the basic
court functions and ensuring human rights and freedoms come
under threat™2.

The judgments | refer to analyse one guarantee of the inde-
pendence of judges - the financial security. The constitutional
doctrine points out several aspects in judges’ financial security.
However, in all democratic states the judges’ financial security is
clearly recognised as one of the most essential elements in
ensuring judges’ independence3.

2. Concrete Circumstances that Influence the
Examination of the Issue

The understanding of general values, including the indepen-
dence of judiciary and democracy, depends upon the history and
traditions of a state. In those states, in which quite recently a sin-
gle partly ruled, it might be difficult to accept the understanding
that the independence of the judiciary demands its separation
from the political power4.

| already indicated that the examination of the issue by the
Court is influenced by concrete circumstances. In the cases
regarding the decrease of judges’' remuneration, not only the

2 The Judgment of 18 January, 2010 by the Constitutional Court of the Republic of Latvia in

the Case No. 2009-11-01, para 8.2.

* The Judgment of 14 July, 2005 by the Constitutional Court of the Czech Republic in the Case
Pl. US 34/04

4 The Cambridge Yearbook of European Legal Studies, Volume 4, 2001, p. 54.
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existing legal provisions, but also the arguments and the substan-
tiation provided by the legislator and the executive power directly
revealed the essence of the problem. Unfortunately, we can still
talk about insufficient understanding of the significance and the
meaning of the judicial independence.

The other factor, which influenced the Court's judgement in
these cases, is the situation of economic recession (economic
crisis) in Latvia. The decrease of judges’' remuneration is one of
the issues most directly linked with the crisis. Thus, not only the
legislator's action, but also the substantiation and interpretation
of the Court’'s judgement were influenced by "the crisis back-
ground”.

3. Main Reasons for the Constitutional Court’s
Conclusions

Due to the already mentioned lack of understanding or, pos-
sibly, unwillingness to understand the importance of judicial inde-
pendence, the Constitutional Court had to substantiate repeated-
ly in each judgement the vital importance of judicial indepen-
dence in a democratic state.

Perhaps the Constitutional Court could arrive at the part of
conclusions also without repeated references to obvious things.
However, by responding to the lack of understanding of the judi-
cial independence and the still unsecured position of the judicial
power among other branches of power, and hoping that it is pos-
sible to educate and to inform society also with the help of the
Constitutional Court judgments, the Court repeatedly indicated:

- the independence of the court and the judges is not an end
in itself, but only a means for ensuring and strengthening democ-
racy and the rule of law, as well as a mandatory pre-condition for
realising the rights to a fair trials;

- an effective realisation of human rights is impossible, if the
judges are not independents;

- the independence of judges guarantees the safeguarding of
the rule of law in the interests of the society and the state”.

> The Judgment of 18 January, 2010 by the Constitutional Court of the Republic of Latvia in

the Case No. 2009-11-01, para 7
6 ibid., para 7.1.
7 ibid., para 7.2.
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The Court indicated in its judgments that decisions directly
influencing the actions of the judiciary and the functioning of
courts, i.e., the issues of funding, the number of judges, the nec-
essary staff, its competence requirements, remuneration and
other issues, can be taken solely by the legislator.

3.1. The Legislators’ Discretion and Obligation to Listen

The Constitutional Court in several of its judgments has
referred to the legislator's discretion in different fields and about
the "duty to listen to and to assess” in the legislative process.

For example, in the case, when the Constitutional Court
examined the rights to social security, the Court indicated that in
the process of drafting the law, the Parliament performs its duty to
listen to and to assess in the framework of legislative procedure.
To meet the requirement of listening it is sufficient that the opin-
ion of the respective person has been made known orally or in
writing to the Parliament, namely, to the members of the commit-
tee in charges.

The Court provided a detailed analysis and substantiation of
the Parliament’s duty to "listen and to assess” in its judgments on
the decrease of judges’ remuneration. In this case it is important
that the Court not only assessed, whether this legislator's duty
had been adequately ensured, but also provided motivated, clear
indications as to what this legislator's duty included, if the deci-
sions that affect the functioning of the judiciary are taken.

The Court pointed out that the legislator, prior to taking deci-
sions on the functioning of courts - both on issues linked to the
budget, as well as other issues related to the realisation of the
functions of the courts, must give a possibility to the judiciary or
an independent institution, representing the judiciary, to express
their opinion on issues affecting the functioning of courts®.
Listening to the opinion of the judiciary in the context of the divi-
sion of power means that in case, if this opinion is not taken into
consideration or is only partially taken into consideration, the leg-
islator has the duty to provide substantiation of its actions in the
scope that, if the Constitutional Court would have to assess the

8 The Judgment of 29 October, 2010 by the Constitutional Court of the Republic of Latvia in
the Case No. 2010-17-01, para 10.1.3.

° The Judgment of 18 January, 2010 by the Constitutional Court of the Republic of Latvia in
the Case No. 2009-11-01, para 8.1.
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constitutionality of the legislator’s action (the decision adopted),
this substantiation would provide all the necessary information
needed to perform the proportionality test10.

The Constitutional Court in its judgement, on the basis of the
principle of the division of power, outlined the limits, at the same
time leaving room for the legislator's discretion as set out in the
Constitution. Namely, the legislator can elaborate a separate pro-
cedure for deciding on issues significant for the judicial power.
The legislator is entitled to establish a separate committee for
deciding on these issues (similarly as in Canada in connection
with judges' remuneration). In our case the legislator thus far has
not defined special procedures; but for listening to the opinion of
the judiciary, the Council for the Judiciary is used.

Simultaneously, the Constitutional Court pointed out risks,
namely, that the involvement of some representatives of the judi-
ciary in solving the issue of judges’ remuneration should be avoid-
ed. It can adversely impact the public trust in the independence
and objectivity of courts. When budget issues are debated, the
judicial power, undeniably, is in a weaker position compared to
the other branches of power. Thus, direct negotiations between
the legislator and separate representatives of the judiciary is not
the most appropriate way of communicating between the branch-
es of power, since in such negotiations the legislator has at least
the perceived possibility to influence the judiciary and its deci-
sions, but even such a perceived possibility is inadmissible11.

Listening to the opinion of the judiciary, when dealing with
issues essential for its functioning, is the legislator's obligation,
which follows from the principle of the division of power. Thus, not
only the scope of legislator's discretion is different, namely, to lis-
ten to the judiciary and to substantiate its decision, but also the
competence of the Constitutional Court in assessing, whether the
opinion of the judiciary has been listened to and taken into con-
sideration, and whether substantiation has been provided in those
cases, when this opinion has not been or has been only partially
taken into consideration2. In view of the "sensitivity” of the issue,

" The Judgemnt of 22 June, 2010 by the Constitutional Court of the Republic of Latvia in the

Case No. 2009-111-01, para 29.1.p.
R Judgment of 18 September, 1997 by the Supreme Court of Canada in the case Reference re
Remuneration of Judges of the Provincial Court of Prince Edward Island, [1997] 3 S.C.R. Ref. 3.
2 The Judgment of 22 June, 2010 by the Constitutional Court of the Republic of Latvia in the
Case No. 2009-111-01, para 29.2.p.
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both powers should listen to the other's opinion and treat it with
special respect and true understanding.

3.2. Indications to the Legislator

It must be admitted, that the background mentioned before -
the insufficient understanding of the place of the judicial power
and the system of division of power and the significance of its
independence - has been the reason why these judgments con-
tain several "indications"” and "hints" to the legislator.

In a democratic country governed by the rule of law, consid-
ering the scope of functions given to the institutions of state
authority, the identification and elimination of the insufficiencies
in legal regulation primarily falls within the competence of the leg-
islator. However, the duty of effective co-operation between the
branches of power not only allows, but also imposes the obliga-
tion upon the Constitutional Court to draw the legislator’'s atten-
tions to inadmissible actions or better solutions.

In the judgments on the decrease of judges' remuneration
the Constitutional Court is discussing at length the need to have a
stable and long-term system of remuneration for judges, since
only such a system creates financial security.

In view of the fact that the execution of the judgement made
the legislator introduce amendments in the regulation on judges’
remuneration, the Constitutional Court outlined clear "red lines”
for the legislator, which follow from the Constitution:

a) it is impossible to develop a new remuneration system in a
period of crisis or under the influence of a crises (a temporary sit-
uation), when a system, which complies with the Constitution and
the international requirements, is already functional. It would not
comply with the principle of the independence of courts and
judges, since in a democratic state the system of judges’ remu-
neration must function in the long-term13,

b) when deciding on the development of a new system in the
absence of crisis, taking into consideration that the procedure for
setting judges’ salaries should be independent, effective and
impartial, the Constitutional Court pointed out the logical steps in
the legislative procedure and the legislators’ duties:

B The Judgment of 18 January, 2010 by the Constitutional Court of the Republic of Latvia in

the Case No. 2009-11-01, para 11.5.
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- to substantiate the need for the new system in such a scope
that in case, if the Constitutional Court had to assess its compli-
ance with the Constitution, this substantiation would provide all
information necessary for assessment;

- to listen to the opinion of an independent institution repre-
senting the judiciary, respecting it in accordance with the princi-
ple of the division of power;

- if this opinion is not taken into consideration or is only par-
tially taken into consideration, provide a substantiation for one's
actions in such a scope that in case if the Constitutional Court had
to assess its compliance with the Constitution, this substantiation
would provide all information necessary for examination;

- to set a sufficient transition period, allowing the judges, who
have chosen their position for life, to re-qualify for an equal posi-
tion14,

c) during a period of crisis the remuneration may be
decreased, if equality and solidarity requirements are met.
Namely, not only the amount of remuneration of concrete persons,
but also the scope of work, different functions, requirements and
restrictions set for the office in all branches of power - judges, the
representatives of the legislative and executive power, as well as
independent institutions should be taken into consideration, more-
over, the option of giving up certain functions or the possibility of
decreasing the number of positions should be considered?s.

d) the Constitutional Court defined "appropriate salary™ for
judges. Such remuneration for judge’s work could be regarded as
appropriate, which is commensurate with the office of a judge,
i.e., firstly, it is sufficiently competitive to attract to the position of
a judge capable and competent lawyers. Secondly, the salary is
sufficient for the judges to enjoy adequate financial indepen-
dence, taking into account the significance and the impact of the
decisions taken by judges, the prohibition set in the law to hold
another job, as well as the workload of judges’®.

e) the principle of the division of power does not define spe-
cial arithmetic proportions between the levels of remuneration in
different branches of power!7. However, setting judges’ remuner-
" ibid.

"% ibid., para 19

' ibid., para 20.
7 ibid., para 21.4.
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ation on the basis of the legislator’'s political will is contrary to the
principle of the division of power and the judicial independence. If
the legislator were given unlimited rights to influence the judges’
salaries according to its own political choice, the concept of judi-
cial independence would become meaningless’s.

3.3. Influence of Crisis upon Conclusions of the
Constitutional Court

The majority of the courts represented here have examined
the decreasing of judges' remuneration and social guarantees in
different contexts, under different circumstances, in different
periods of time. Poland, Lithuania, the Czech Republic, Russia,
Estonia, Slovenia, Germany. Each case followed from different
circumstances, in each case different legal regulation was
assessed.

In none of these countries (just like in Latvia) the Constitution
contains expressis verbis prohibition to decrease judges' remu-
neration. Article 83 of the Constitution of the Republic of Latvia
states that "judges shall be independent and subject only to the
law." In assessing, whether this provision contains a prohibition to
decrease the judges’ remuneration, the Constitutional Court eval-
uated the scope and content of the principle of the judicial inde-
pendence not only in interconnection with other norms and prin-
ciples of the Constitution, but also by considering Latvia's inter-
national commitments in the field of human rights.

The Constitutional Court established that the requirement to
safeguard judges' remuneration and other guarantees follows
from the principle of the independence of courts and judges,
which aims to protect judges against any kind of influence: of the
legislator, the executive power, institutions and officials, various
organizations, commercial structures, legal and natural persons.
Thus, Article 83 of the Constitution contains the prohibition to
decrease judges’ remuneration set by the law during their term in
office.

At the same time the Court pointed out that the prohibition to
decrease the judges' remuneration during the term in office
(mandate) does not mean that any actions of the legislator, which,

' The Judgment of 22 June, 2010 by the Constitutional Court of the Republic of Latvia in the
Case No. 2009-111-01, para 14

¥ The Judgment of 18 January, 2010 by the Constitutional Court of the
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could, possibly, have a negative impact upon the judges' remu-
neration, are absolutely prohibited’®. Thus, a temporary decrease
of judges' remuneration is admissible in the presence of serious,
socially justifiable reasons and if it is decreased in compliance
with the principles enshrined in the Constitution20.

It is possible to make the financial and material conditions for
court functioning worse and to decrease judges' remuneration
only by law in special exceptional cases and for a short term - until
the financial and economic circumstances of the state are partic-
ularly hard. However, even under particularly difficult economic
conditions, neither the funding of the courts, nor the judges'
remuneration can be decreased to the point that the courts are no
longer able to fulfil their constitutional function - to administer jus-
tice. The safeguards for judges' independence must be ensured
always - both during the exceptional situation that has arisen in
state and after it is over21.

Conclusion

The judiciary must fit organically into society and it needs to
be approved (accepted) and respected by the society. The judi-
ciary itself and also the legislator and the executive power have a
significant role in achieving and ensuring that22.

The Constitutional Court has already examined three cases
on the decrease of judges' remuneration (the third is almost the
same as the second one). Currently the new case is pending. The
first judgement was passed on 18 January 2010. We plan to pass
the fourth one at the end of year 2011. Considering the circum-
stances of the concrete case, it seems that the Constitutional
Court is not fated to fall behind "modernity”. Thanks to the legis-
lator and the applicants, who allow us to develop the constitution-
al jurisdiction.

Thank you all for your attention.

Republic of Latvia in the Case No. 2009-11-01, para 10.3.
? Ibid., para 11.4.
2! Ibid.
22 |bid., para 10.3.
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A. lNosioBuH
lNpeacenarenb KoHctuTyumnoHHoro Cyaa YkpauHsbl

MpeBeHTUBHLIN U Nocneayownin cyaeOHbIN
KOHCTUTYLIMOHHbIN KOHTPOJIb KaK BaXxHas
COCTaBJ/IfIOLLAas rocyaapCTBEHHOro MexaHusma
3almnTbl KOHCTUTYLIMOHHBbIX NPaB U cBoOoA,
yesioBeKa v rpaxgaHuHa

Mpexne Bcero paspeLwinTe Bblipa3nTb rnybokyto 6narogap-
HOCTb BONIrapCKNM Kosieram 3a npurnalieHne NpuHATb yyactme
B TOPXXECTBEHHOM MEpPOMNpPUATUKN, NMOCBsiILLeHHOM 20-0i rogoB-
wmHe KoHcTutyumoHHoro Cyaa bonrapumn, a Takxe B KoHpepeH-
LMW, NOCBSALLEHHON N3YYEHUIO akTyaslbHbIX NMPOBnemM npuMeHe-
HUS Cyae6HOro KOHCTUTYLIMOHHOIO KOHTPOS A1 3aLNTLI NPaB U
cBo0OOp, YenoBeka 1 rpaxaaHnHa, 1 NPenoCcTaBIEHHYIO BO3MOX-
HOCTb BbICTYNUTb C A0KNaA0M. TemMa, npenoXxeHHas K paccMoT-
peHno yBaxaeMbiM cobpaHmem, 6e3ycioBHO, BbiOpaHa He ciy-
YyanHo, Beb Ha COBPEMEHHOM 3Tarne pasBUTUS MeXAyHapOOHO-
ro coobuiectsa npobnema 3awmTbl NpaB 1 cBOOOA YenoBeka U
rpaxgaHnHa nepectana ObiTb NpeporaTMBOi OOHOIo0 WU Hec-
KONMbKWX OTAENIbHO B3SITbIX rOCYAapCTB, NMpuobpena mexayHa-
pPOOHbIN XxapakTep.

C npuHaTtuem B nioHe 1996 roga KoHCTUTYUUM YKpauHbl B
Hel ObIIN rapaHTUPOBaHbl KOHCTUTYLIMOHHLIE MpaBa U cBOGOObI
4yenioBeka u rpaxaaHuHa.

KoHCTUTyumMsa BBena rocyaapCTBEHHbIA MEXaHM3M 3alnTbl
yKasaHHbIX NpaB 1 cB0604, BaXXHOW COCTaBNAOLLLEN KOTOPOIro AB-
naetca KoHCTuTyumoHHbii Cya, YkpaunHbl, KOTOPbIA obecrnednsa-
€T NCMNONIHEHME AaHHOW GYHKUMM B Npeaeniax U Ha OCHOBaHUU
CBOMX KOHCTUTYLIMOHHbIX MOJSIHOMOYMIA, B TOM YMCIE NYyTEM OCY-
LEeCTBNIEHNS CyAeOHOro KOHCTUTYLIMOHHOIO KOHTPONS.

B cooTtBeTcTBMU C KOHCTUTYUMEn YkpanHbl KOHCTUTYLMOH-
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Hbin Cya YKpauvHbl Kak €OUHCTBEHHbIN OpraH KOHCTUTYLIMOHHOM
IOPUCOMKUMN IBNSIETCS COCTaBMsIOLWEN 0bOLwen cyaebHolm cucte-
Mbl. OH cocTounT U3 18 cyaen, KOTOPbIX PaBHLIMU KBOTaMU Ha3Ha-
yatoT Npe3naeHT, NnapaaMeHT 1 Cbe3a, CyLen.

K nonHomounam KoHcTutyumoHHoro Cyaa oTHECEHO:

— PELLEeHMe BOMPOCOB O COOTBETCTBMN KOHCTUTYUMN 3aKo-
HOB M MHbIX NPaBOBbLIX akTOB BepxoBHOM Paabl YkpauHbl, akToB
Mpe3unpeHTa YkpanHol u KabnHeta MMHNCTPOB YKpaunHbl, NpaBo-
BbIX akTOB BepxoBHol Pagbl ABTOHOMHOM Pecnybnukn Kpbim;

— opurumanbHOE TONIKOBAHWE NOMOXEeHNN KOHCTUTYUMn 1 3a-
KOHOB;

— [Jaya 3ak/lo4YEHUA O KOHCTUTYLMOHHOCTU OENCTBYIOLLMNX
MeXOYHapOaHbIX AOrOBOPOB N TEX ONrOBOPOB, KOTOPbIE BHOCATCA
B nMapnamMeHT YKpauHbl ANs Aayu cornacus Ha mx obsisatenb-
HOCTb, O COBMIOAEHUN KOHCTUTYLIMOHHOW NPOLEAYypbl paccneno-
BaHWS 1 pacCMOTPeHUS aena o cMmelleHum MNpesnpeHTta YkpaunHsbl
C nocTa B Nopsake UMNUYMEHTA.

Kak s ckasan, KoHCTUTyumMoHHbIM Cya YKpauHbl siBRsieTcs
0693aTenbHbIM YHaCTHUKOM Mpouecca BHECEHUS USMEHEHUN B
OcHoBHoOM 3akoH rocyagapcTea. K ero nonHoMo4nsMm OTHOCUTCS
OCYLLECTB/IEHNE MNPEBEHTMBHOMO KOHCTUTYLMOHHOIO KOHTPOSS
3aKOHOMPOEKTOM MO AaHHOMY BOMPOCY M Aadva 3ak/toyeHmnst 06 nx
COOTBETCTBUM TPpeboBaHUAM KOHCTUTYUUM YKpauHbl. B yacTHOC-
TN, B COOTBETCTBUM C npeanucaHnem KoHctutyumum OCHOBHOWM
3aKOH He MOXEeT OblTb UBMEHEH, ECNU U3MEHEHUS NpeaycMaTpu-
BalOT ynpa3gHeHue NnMbo orpaHuUyeHne CyLEeCTBYIOWMX NPaB 1
CcBODOO[, YenoBeka v rpaxxgaHnHa, 4Tto SBNSeTCs OAHOM U3 rapaH-
TUIN NX cobnioaeHus.

Hanunyne Ttakoro 3aksoyeHus B COOTBETCTBUU C KOHCTUTY-
umen YkpauHbl sBasieTcs obasartenbHbIM YCNOBMEM Nepen pac-
CMOTPEHMEM NapiaMEHTOM 3aKOHOMPOeKTa O BHECEHUUN B Hee
U3MEHEHUI.

KoHcTuTyumoHHbii Cyp, YkpaunHbl 32 BPEMSI CBOEN OeATENb-
HOCTW pacCcMOTpeN psa OeN Takon Kateropmm m HeOAHOKPATHO
BbIHOCUJ1 BEPOUKT O HEKOHCTUTYLUMOHHOCTU U3MEHEHWN, KOTO-
pble npeanaranocb BHecTn B OCHOBHOW 3aKOH YKpauHblI.

CnepyeTt Takke ykasaTb, YTO MOJIHOMOYMSA OCYLLECTBAATb
NMPEBEHTUBHbI KOHCTUTYLIMOHHbIN CyOe0HbIM KOHTPOSb HE orpa-
HMYMBAIOTCS UCKJTIOYMUTENBHO UCCNeaoBaHMEM 3aKOHOMPOEKTOB




Koucturyuuonnoe MPABOCYAUE - 3(53)'11

0 BHECEHUN n3MeHeHuit B KoHCTUTYumio YkpaunHbl. K ¢pyHKUUNM
KOHCTUTYLMOHHOIO CyaebHOro KOHTPOS CrieayeT OTHECTU TakKe
Jadvy 3aK/IlOY4EHUN O KOHCTUTYLMOHHOCTU OOroBOPOB, KOTOPbIE
BHOCATCS B BepxoBHyto Pany YkpanHbl ons gaydv cornacms Ha ux
0693aTeNbHOCTL, O COBNOAEHNN KOHCTUTYLIMOHHOM Npouenypbl
paccnenoBaHus U pacCMOTPEHUS Aena o cMmelleHumn Npe3naex-
Ta YKpavHbl C MocTa B NOPSAKE UMMNYMEHTA.

Takmum obpasom, KoHCTUTYUUOHHbIM Cya, YKpaunHbl, peann-
3ysi CBOW MOJIHOMOYMS MPEBEHTUBHOIO KOHCTUTYLIMOHHOIO KOHT-
porns, Mo CyTW, BbICTyNnaeT 6apbepoM Ha NyTU HAMEPEHHbIX WUn
HEHaMepPEHHbIX HapyLeHnn KOHCTUTYUum YKpanHbl, B TOM Y1cne
OrpaHNYEeHNS NN ynpasgHeHns KOHCTUTYLMOHHBIX NpaB U CBO-
604 yenoBeka n rpaxpaHuHa.

He MeHee BaXHbIM HanpaBfeHWEM B AEATENbHOCTU €AUH-
CTBEHHOro opraHa KOHCTUTYLIMOHHOW IOPUCANKLMN YKpauHbl SIB-
NFeTcs OCYLLECTBMEHME MNOCNEAYWEro KOHCTUTYLVMOHHOIO
KOHTPONSA KOHCTUTYLMOHHOCTU 3aKOHOB M MHbIX MPAaBOBbIX aKTOB
BbICLUMX OPraHOB rocyAapCTBEHHOW BNACTM.

CornacHo OcHoBHOMY 3aKOHY YKpaunHbl 3aKOHbI U UHbIE Npa-
BOBble akTbl MO peweHnio KoHcTuTyuuoHHoro Cypa YkpauHbl
NPU3HAIOTCA HEKOHCTUTYLMOHHBIMU MOSIHOCTLIO WU B OTAENb-
HOM 4acCTuW, eCcnn OHU He COOTBETCTBYIOT KOHCTUTYUMN YKpauHbI
nmMbo ecnu Gbina HapylweHa YyCTaHOBMIEHHAA elo nmpoueaypa ux
PacCMOTPEHUS, MPUHATUS U BCTYMNJIEHUS B CUJTY.

KoHcTuTyumoHHbIn Cya, YKpauHbl Takke B CBOMX MPaBOBbIX
no3numMax NpeaocTeperaeT, YTo nepepacnpeaeneHne KOHCTUTY-
LMOHHOM KOMMNETEHLMN BO3MOXHO NULLb MYyTEM BHECEHUS COOT-
BETCTBYIOLUX N3MEHEHU B KOHCTUTYLMIO YKPaUHbI.

Cyobn KoHctutyumoHHoro Cyaa YkpauHbl cornaiiatTest ¢
MHEHNEM BEOYLUMX YYEHBLIX-KOHCTUTYLMOHANINCTOB, YTO Mocne-
OYIOLWEMY KOHTPOJIIO MOANEXAT NMlb BOMPOCHI COBNIOAEHUS
KOHCTUTYUMOHHOM NpoLenypbl pacCMOTPEHUS, MPUHATUS, BCTYN-
NeHns B CUJy Takux 3akKOHOB. [leCTBUTENbLHO, NOCNAe BCTyMNJe-
HUS B CUJY 3aKOHA O BHECEHUM U3MeHeHun B KOHCTUTYUMio OT-
DEenbHblE ero rnosIoXeHnsa npuobpeTatoT CTaTyC KOHCTUTYLMOH-
HbIX M HE NoAanajaloT nog lopucankuyto KoHctutyumoHHoro Cy-
ba. Tem Gonee 4TO 3TV NONOXEHUS, KaK N BECb TEKCT Takoro 3a-
KOHa, y>Xe ObliM NPegMeToM NPEBEHTMBHOINO KOHCTUTYLIMOHHOMO
KOHTpONS.
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K nanoxeHHomMy cnenyet 0o6aBuUTh, YTO HapyLLEHME onpe-
OeNeHHbIX NONoXeHnn KOHCTUTYyUMn HEe MMEET CcpoKa AaBHOC-
Tn. B npakTnke OTEYECTBEHHOIO U 3apyOEXHOro KOHCTUTYUM-
OHHOro Cygonpom3BoaCcTBa MMeNM MeCTOo Cllydam, Kkorga uc-
crnefoBannuCb U NMPU3HaABaNIUCb HEKOHCTUTYLMOHHBLIMU MNpPaBo-
Bbl€ aKThbl, AelCTBOBaBLUME HE TONbKO LLECTb 1T, HO N HAMHO-
ro gonbLie.

370 He ToNbKOo obecneymBaeT CTabUIbHOCTb KOHCTUTYLIMOH-
HOrO nopsiaka B rocynapcTtse, rapaHTUPOBaHNE KOHCTUTYLMOH-
HbIX MpaB 1 cBoboOA YenoBeka u rpaxaaHnHa, LLeNoCTHOCTb, He-
3bI61EMOCTb 1 HEMPEPLIBHOCTL AecTBus KoHcTuTyumn, ee Bep-
XOBEHCTBO kak OCHOBHOIro 3akoHa rocyaapcTBa, HO U CYXUT Ha-
NOMWUHAHMEM [S1 YH4aCTHUMKOB 3aKOHOTBOPYECKOro npouecca,
41O NOB0OE HapyLEeHNE KOHCTUTYLMOHHBIX NPEeAnnCaHnii, KakKumMmm
Obl LLENSIMM OHO HEe OMpaBAblBasIOCh, B KOHEYHOM cueTe, byaeT
OLIEHEHO COOTBETCTBYIOLMM 0Opa3oM.

OTHOCKTENBHO OcywecTBNeHNs KOHCTUTYUUOHHbIM Cyaom
YKpauHbl NOCnenyoLLero KOHCTUTYLIMOHHOIO KOHTPONS cneayeT
Takke OTMETUTb, YTO 3a 15 neT AeaTenbHOCTU OH PacCMOTPEN
BOMPOCHI KOHCTUTYLIMOHHOCTM HOpM 6onee 150 3aKOHOB U MHBIX
NMPaBOBbIX aKTOB, N3 KOTOPbIX Bonee cTa NOMOXEHUR BbIIN NPU3-
HaHbl HEKOHCTUTYLMOHHbBIMW, YTO COOTBETCTBEHHO UMENO Cnesa-
CTBMEM YyTpaTy UMW CUMbl CO AHSA MPUHATUS KOHCTUTYLMOHHBLIM
Cynom COOTBETCTBYIOLLLENO PELLEHUS.

B 60MbLWNHCTBE CNy4aeB OCHOBAHUEM OJ151 MPU3HAHUS HEKO-
HCTUTYLIMOHHBIMW YKa3aHHbIX HOPM MpaBa 6b110 HApyLUEHME MU
OCHOBoOMoONaramLwmx npae 1 cBo6O, YeNOBEKA U FrpaXkaaHuHa, ra-
paHTUPOBaHHbIX KOHCTUTYUUER:

— HEOTbEMJIEMOE MNPaBO YenoBeKa Ha XXN3Hb;

— NPaBO Ha NINYHYIO HEMPMKOCHOBEHHOCTbL U CBOOOAY Nnepen-
BUXEHUS,;

— MpaBo Ha 06beanHeHne B NPOo@PECCMOHalbHbIE COO3bI;

— MpaBo Ha nofnyyeHme 6e3BO3ME3OHON MeOULMHCKON Mo-
MOLLU;

— NPaBOo Ha CoUMaNbHyo 3aLUuUTy;

— MpPaBO Ha YaCTHYK COOBCTBEHHOCTb U T.A.

MogpITOXMBasa Cka3aHHOE, MOXHO MPUATM K 3aKJHOYEHUIO,
4YTO OYHKLUMN MPEBEHTUBHOMO U NOCNEAYIOLLEr0 KOHCTUTYLMOHHO-
ro KOHTpons, ocywecTensemMble KOHCTUTYUMOHHbIM Cyaom Ykpa-
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VHbI, ABNSIOTCA BaXXHOW COCTaBNAOLLEN OOLLErocyaapCTBEHHbIX
Mep rapaHTVUPOBaHMs Npae 1 CBOOOA YENOBEKA U rPaXAaHUHA.

Mpu 9TOM, ecnu, OCyLEeCTBASAS MPEBEHTUBHbLIN KOHTPOJIb MO
3aKOHOMPOEKTaM O BHECEHNN M3MEHeHU B KOHCTUTYUMIO YKpa-
nHbl, Cyn, NpeaynpexaaeT BO3MOXHbIE HapyLUeHUsa 3TUX Mpas,
TO, BbINONHAA GYHKUMIO NocAenylowero KOHCTUTYLUOHHOIO
KOHTPOJSA, OH COBEPLUEHCTBYET OTEYECTBEHHYIO CUCTEMY 3aKO-
HoOaTenbCcTBa, Ae-PpakTo yaanss ¢ NpaBoBOro rnossd rocygapcraa
3aKOHbI 1 MHblE NPABOBbIE aKTbl, KOTOPbIMN HEKOHCTUTYLVOHHbLIM
cnocoboMm Obinn yperynmpoBaHbl ONpeaesieHHble NpaBoOTHOLLE-
HUS, B TOM Yncne B o6nactn cobnioaeHnst u peanmaaumm KOHCTU-
TYUMOHHbIX NpaB 1 cBOOOA, YENOBEKA U rpaXXgaHWHa.

CnepnyeT Takke NOAYEPKHYTb, YTO KOHCTUTYLUOHHBI Cyne0-
Hbli KOHTPOJIb HE OrpaHNYMBAETCHA peanma3auuen ykasaHHbIX
NOSIHOMOYUI, HO U OCYLLLECTBASETCSH B NpoLecce opuLmanbHOro
TonkoBaHUs KOHCTUTYUMOHHBIM CyaoMm YkpanHbl KOHCTUTYUMn 1
3aKOHOB YKpauHbl.

Bo-nepBbix, ocyuiecTBnsa TonkosaHne OCHOBHOro 3akoHa,
KoHcTnTyumoHHbi Cya YkpanHbel genaet HeBO3MOXHbBIM NMpume-
HEeHVEe Pa3bACHEHHbIX KOHCTUTYLIMOHHBLIX HOPM CyObekTamMu npa-
BOMPUMEHEHUST UHBIM CMOCOOOM, TEM CaMbIM BbIMNOJIHASA CBOO
3apady 6bITb rapaHTOM BepxoBeHCTBa KOHCTUTYLMN YKpPanHbI.

Bo-BTOpLIX, Aa4a 0dULMANBHOIO TOJIKOBaHMS BCerga CooT-
HeceHa 1 NpPsIMo 3aBUCUT OT OAHOBPEMEHHOIO PELLEHUST BONPO-
COB 0 COOTBETCTBMUN 3aKOHOB KOHCTUTYLMM YKPaUHbI, MOCKOSIbKY
oduumnanbHomy ToskoBaHmio KoHcTutyumoHHoro Cypa YkpauHbl
nognexar UCKIIYUTENBHO 3aKOHbl, COOTBETCTBYOWME KOHCTN-
Tyumm YkpaunHol. NMoatomMy nx opumumansHOMY TOKOBAHUIO NMpe-
LLIECTBYET BbIICHEHWE BOMNPOCa O COOTBETCTBUUN UX KOHCTUTYLMU
YKpauHbl (KOHCTUTYUMOHHOCTU). ECnn okaxeTcs, 4TO 3aKOH He
cooTBeTCcTBYET KOHCTUTYUUM YKpauHbl, MPOTUBOPEYUT €, OH
DOJMKEH OblTb NPU3HAH HEKOHCTUTYLMIOHHBIM CO BCEMM BbITEKAO-
LWMMN OTClOAa NOCNEeaCTBUAMUN.

CnepoBatenbHO, oduuManbHOe TOJMIKOBAHME 3akKOHOB MO
CBOEN NpaBOBOM MPUPOAE COOEPXUT 3JIEMEHTbl CyaebHOoro
KOHCTUTYLMOHHOIO KOHTPONS. MIMEHHO NO3TOMY B COOTBETCTBUU
¢ 3akoHoM YkpauHbl “O KoHcTuTyuyoHHoMm Cype YkpauHbl” B
crydae, ecv B NPOLLECCE PAaCCMOTPEHUS Aena, B TOM Yucae no
KOHCTUTYUMOHHOMY 00palLeHnto (TO €CTb MMCbMEHHOMY XOo4a-
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TancTey 06 opuumManbHOM TONKOBaHUM KOHCTUTYLUM 1 3aKOHOB
YKpauHbl), BbISIBNEHO HECOOTBETCTBME KOHCTUTYUMN YKpPawHbI
MHbIX NPABOBbLIX akTOB, KPOME TeX, MO KOTOPbIM OTKPbLITO NPOU3-
BoACTBO, CyAa NPpU3HAET X HEKOHCTUTYLIMOHHBLIMU.

OTUM Xe 3aKOHOM HenoCcpeaCTBEHHO PernamMeHTUPOBaHO,
4yTO B Clly4ae, ecnu npu TOJKOBaHUN KOHKPETHOrO 3akoHa byaeT
YCTaHOBJIEHO HaNM4yne NPU3HaKoB ero HecooTBeTCTBUS KOHCTU-
Tyuum YkpaunHbl, KOHCTUTYUMOHHBIN Cya, YKpanHbl B TOM Xe Mpo-
M3BOACTBE peLlaeT BOMNPOC O HEKOHCTUTYLIMOHHOCTU COOTBET-
CTBYIOLLEro 3akoHa.

KoHcTuTyumoHHbi Cya, YKpanHbl HEOAHOKPATHO MPUMEHSN
ykadaHHble nonoxeHmsa 3akoHa YkpauHbl “O KOHCTUTYLMOHHOM
Cyne YkpauHbl” n npnsHaBan HEKOHCTUTYLIMOHHbIMM HOPMbI 3a-
KOHOB 1 APYrX NPaBOBbIX aKTOB B XOAE PACCMOTPEHMS fen 06 ux
odpnunanbHOM TONKOBAHUN.

KctaTtun, npepoctaBneHne KoHctutyumoHHomy Cyay Ykpau-
Hbl MOJSIHOMOYMIA peLlaTb BONPOCHI KOHCTUTYLIMOHHOCTW MOJIOXe-
HUIA 3aKOHOB, OTHOCUTENIbHO KOTOPbLIX MOAAHO XO04aTancTBO 0O
odurumansHOM TONKOBaHUU, SIBASETCS HE TOJIbKO SIOMMYHbBIM, HO U
aKTyanbHbIM B acnekTe OTCYTCTBMS B NPaBOBOM MNoOJfe rocyaap-
CTBa MHCTUTYTA KOHCTUTYLMOHHOW Xanoobsbl.

He mory He ckas3aTb, 4To B YKpanHe akTUBHO BEAETCA AMC-
KyCCUsi 0 HEOOXOANMOCTN BHEAPEHUS NHCTUTYTA KOHCTUTYLIMOH-
HO Xanoobbl.

OT0 BOMPOC BPEMEHU, N 9 YBEPEH, YTO PAHO UM NO3OHO OH
OyneT peLueH.

Oco3HaBas BaXXHOCTb AaHHOro Bonpoca, KOHCTUTYUVOHHBIN
Cya YkpauviHbl 1 BeHeumnaHckass KOMUCCUS 3aniaHnupoBasn COB-
MECTHYIO MeXOYyHapOoOHYIO0 KOHpepeHuMio Ha Temy: “3awmta
npae 1 ceob04, YeNoBeKa OpraHaMm KOHCTUTYLMIOHHOWM IOCTULINN:
BO3MOXHOCTU M npobnembl MHAMBMAYaANbHOro Aoctyna”. 3To
MeponpuatTne, npuypodeHHoe K 15-netmio KOHCTUTYUMOHHOIO
Cypa YkpaunHbl, COCTOUTCS B CEHTABPE C.r. B paMkax nporpaMmmbl
npencenaTensCTBOBaHUS YkpanHbl B Komutete MuHmnctpo Co-
BeTa EBponbl, 4TO NpUaaeT JaHHOM TeMaTUKe 0CODEHHOEe 3BYyYa-
Hune B YkpaunHe. U g, nonb3ysack cnydyaem, npurnawato Bac, yea-
XaeMmble KoNnern, NpuHATL B HEM yyacTue.

Bnarogapto 3a BHMMaHMeE 1 00 BCTPEYU B CTONULE YKPanHbI
— apesHeM ropoge Knese!
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>Kenato Bcem nnogoTBOPHOW paboThl.

Ewe pa3s ot umeHn KoHcTuTyumoHHoro Cyaa YkpauvHbl No3g-
pasnsto cynen KoHctutyumoHHoro Cyaa bonrapum, moux konner
CO CnaBHOW I0OMNenHoM JaTon 1 xenaw JanbHENLWNX yCrnexos.

KoHdepeHuus, nocesweHHas 20-netunio KC Pecnybnvkn Bonrapus

b. Henagny
Cynabsi KoHctutyumnoHHoro Cyna
Pecnybnuvkun Cepbus

OCHOBHbI€ XapaKTepPUCTUKU KOHCTUTYLLUOHHOIO
KOHTpONS B coBpeMeHHou Cepoun

KoHcTuTyumMoHHoe npaBocyane B Pecnybnuke Cepbus
yepes Bosiee 4YeM YeTbipe OecATuNeTus nocne ero BBegeHus! B
Tekcte KoHcTutyumn 2006 roga (NpuHATOM No moaenun n obpas-
Ly KOHCTUTYLUMA €BPOMNENCKMX NnbepanbHO-AEMOKPATUYECKUX
rocygapcTtB) 3aHA/A0 MECTO LEHTPaNibHOro KOHCTUTYLIMOHHOIMO
vHcTuTyTa. Aencreyowen KOHCTUTYumMen 3akpensieH UHCTUTYT
KoHcTtutyumoHHoro Cyana, sisnstollerocsi, no cnosam Jla MNepro-
Nbl, "KpaeyrosibHbIM KAMHEM KOHCTUTYLIMOHHON aemokpaTtin”. B
Halwen COBPEMEHHOW KOHCTUTYUMOHHOW nuTepatype 3TOoT
"onoctutens” KOoHCTUTYUMM Ha3bIBaeTCcs elle M "CUMBOJIOM
KOHCTUTYLIMOHHOIO rocygapctea”, "MepBOKAACCHbIM AEeMOKpa-
TUYECKUM MHCTUTYTOM", "rNaBHbIM HOCUTENEM MNpouecca nepe-
X04a K eBponencknum ctaHgaptam™ n T.n0.

KOHCTUTYLMOHHbBI KOHTPOJIb Kak OTAeIbHasa roCy4apCTBEHHAs
GYHKUMS YMENO BKITIOYEH (CKOMMNOHOBaH) KOHCTUTYLMEN B CUCTEMY
pasgeneHus BnacTein 1 3alwmTbl NpaB 1 cBoOo, Yenoseka. KOHCTU-
TYLMOHHBIM KOHTPOJIb HE SBASIETCS YaCTbIO CyaebHOM GyHKUMM (Ha
4yTO MOrnM Obl yka3blBaTb HA3BaHME OpraHa, OCYLLIECTBASIOLLErO
€ro - cyq, 1 cnocob ero BbINOJIHEHUS - pa3peLLeHne CropoB U Ha3-

Ha4YeHMEe CaHKUMI), a Takke 4aCTblo KOHCTUTYLIMOHHOM 1 3aKOHOAa-

! KOHCTUTYLIMOHHBIN KOHTPOb KaK OTAENbHAS rOCYAaPCTBEHHAs! (DYHKLWSI, OCYLLECTBAEHME
KOTOPOW BO3/TIOXEHO HA rOCYAapCTBEHHbIV opraH B nnue KoHcTutyunonHoro Cyana, BBeAeH
B Pecnybnuke Cepbus B 1963 rony. ECTECTBEHHO, CO BpDEMEHEM MOIOXEHNE U MOJIHOMO-
4na KoHCTUTYyuMoHHOro Cyna MeHsMeh 1 OTANYaNNCh Ha ONpeaeneHHbIX aTanax rocyaap-
CTBEHHOIO W KOHCTUTYLIMOHHOrO pa3sutus Cepbumn. B 4acTHOCTW, 3aMETHbI N3MEHEHNS
ponu 1 nonHomoumin KoHctutyumonHoro Cyaa, BHeceHHble KoHcTutyumen 2006 roga, ko-
TOpble NPUBENM K NOBOPOTY B OCYLLECTBNEHUUN KOHCTUTYLIMOHHO-CYAeOHOro KOHTPONs B
Cepbun. Ero nonHomoumsa gaHHoin KoHCTUTYUmel paclumpeHbl U UBMEHEHbI BO MHOTUX ac-
nekTax, a Takke 1 ero coctaB 1 cnocob nsbpaHus cynen.
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TeNbHOM OYHKUUU, HECMOTPS Ha TO, YTO OCYLLECTB/IEHME KOHCTUTY-
LIMOHHOIO KOHTPOJS B ONPEAENIEHHbIX EMr0 CEerMeHTax HarnoMmHaeT
3TU PYHKUMN (0cobeHHo, koraa Cya NencTBYeT Kak "HeraTUBHbIN
3aKoHOAATesNb") M YTO, MO CYTU, OHM AONONHKAIOT Apyr apyra. KoHc-
TUTYLUMOHHBIA KOHTPOJSb Ha OCHOBaHMM KoHcTutyummn Cepbun -
DYHKUMSA Sui generis He TONbKO NOTOMY, YTO ee BbIMOSIHEHME BO3/10-
>KEHO Ha roCyapCTBEHHbIM OpraH cneuyanbHOro paHra n craTyca,
HO 1 MOTOMY, YTO OHa CaMOCTOSITE/IbHAdA, OTIMYaIOLLAsICS MO CBOe-
MY Ha3Ha4YeHWIo 1 LUensam, NpeaMeTy 3aLUmnThbl U KpUTepUsm, nopsaa-
Ky OCYLLECTBNEHUS, NOCNEACTBUAM B OTHOLUEHMM NPABOBOrO MO-
psiaka, BO3HUKAIOLLMM B pe3ynbTaTe ee BbIMOHEHUS, 3KCKITIO3UB-
HOMY OEMNCTBMUIO PELLEHUI, TO €CTb CaAHKUUWIN NO OTHOLLEHMIO K TEM,
KTO HapyLwaeT KoHCTUTYyumio kak npaBo HavBbicLLero paHra. OHa no
CBOEl CYTU 1 XxapakTepy MOXET ObiTb PENPECCUBHO-KOHTPOSIBHON,
a Taloke U KOPPEKTUBHO-KPeaTBHON. OHa MOXET He TOSbKo Mnpe-
OOCTaBNATb M 3aMLLATh MPaBoO, HO U OrpPaHNYNTb U MPUOCTaHO-
BUTb, OHA MOXET NpuKasaThb 1 3anpeTuTsb.

Mocne npuHaTna KoHctutyuum 2006 roga oxXxmoanocb, 4TO
KoHCTUTYUMOHHbIV Cya, B nocneayoLmii nepmo He TOSIbKo Ha Oy-
mMare, HO 1 B peasibHOCTU BbINOSIHUT CBOIO POJIb MaBHOMO KOHTPO-
nepa yBaxeHusi U npuMeHeHust KOHCTUTYLMn BCEMU HOCUTENAMN
NOSIMTUYECKOW BNAaCcTM B rocyaapcTBe (3akoHOaAaTebHOW, NCMON-
HUTENIbHOW N cyaebHOo), OJHOBPEMEHHO 3aLLMLLAA N YKpennas
OCHOBbI [0EMOKPaTM4eCKOr0 KOHCTUTYLMOHHOIrO rocygapcrea -
BEPXOBEHCTBO NpaBa Haj, MOSINTUKOM U INYHYIO CBOGOAY U JOCTO-
WMHCTBO, KOTOPbIE HEBO3MOXHbI 6€3 OCYLLECTBNEHNSA U 3alLUTDI
KOHCTUTYLIMOHHOCTU WU OCHOBHbIX NPaB 1 CBODOA, rpaXkaaH.

Ha camom gene KoHCTUTyumoHHbIM Cya nocne gemMokpartu-
yeckmnx nepemeH B Cepbum B 2000 rogy, umtmnpys cnoea H. u-
MUTPUEBMYA, "O0CTATOYHO HEOXWMOAHHO" BbIWEN HA NepegHunn
nnaH2, CTpeMsAcb NPMoOBbpPecTn PoJib HE3ABUCUMOI0, KOMMNETEHT-
HOro 1 aBTopUTETHOrO "6tocTUTENS” KOHCTUTYLMKS, B OCHOBHYIO
3aja4y KOTOpOro BXOAMT "BBEAEHUE MPUHUMMNA KOHCTUTYLMOH-
HocTu B Cepbun™ n obecnevyeHne OMMHNPOBAHNSA KOHCTUTYLMMN
Haf, NONTUKOM N NPeBannpPoBaHNA KOHCTUTYLIMOHHbIX HOPM Hap,

2 Dimitrijevi¢ N.,Ustavna demokratija shvacena kontekstualno“, Beograd, 2007, str. 125.

° ®yHKUMOHUpPOBaHMe KoHCTUTyuMoHHOro Cyaa B AaHHOM nepuoae 6b110 AONONHUTENbHO
o6pemMeHeHo TPeboBaHUSIMM B OTHOLLEHMM ero He3aB1UCUMOCTU, NErMTUMHOCTU 1 aBTOPU-
TeTa, TO eCTb He0HX0AMMOCTH "0CBOBOXAEHMA" OT cTaTyca, KOTOPbIM OH 06nazan B npe-
Oplayller cucteme n BocnpuaTnsa Cyna o6LeCcTBEHHOCTbLIO Kak "BO3Aep>XXaHHOro U poOKOo-
ro" opraHa B OTHOLUEHUSX C MONIMTUYECKOWN BNACTbLIO.

KoHdepeHuus, nocesweHHas 20-netunio KC Pecnybnvkn Bonrapus

BCEMM OCTasIbHbIMW NPABOBLIMY aKTaMmn 1 OeNCTBUSAMW rocyaap-
CTBEHHO BfIaCTU B LLENIOM.

MOXHO ckasaTb, YTO MpaBOBble NPEANOCLUIKA AN Takoro
dyHKUnoHmpoBaHna KoHcTutyumoHHoro Cypa obecneueHsl
KoHcTutyumnen Cepbuun, npegocrtaBmBlLLe OCTaTO4YHO OCHOBA-
HUI ons BBeaeHUs 3dpPEKTUBHOIO N BCEOOBLEMIIOLLIETO (YHUBEP-
CasibHOr0) KOHCTUTYLLMOHHO-CcYyaebHOro koHTpons. OgHaKko KOHC-
TUTYUMOHHAs AemMokpaTtms TpebyeT He TONbKO CTPOroro COOTBeT-
cTBMSA KOHCTUTYUMM KaK HauBbICLLEN MPaBoBON ¢dopMe HOopMa-
TUBHbIX aKTOB 1 OENCTBUIA rOCYAAPCTBEHHbBIX OPraHoB 1 Habso-
OEHNS MOLWHOro nHetutyta B nmue KoHctutyumoHHoro Cyaa 3a
NPUMEHEHNEM 1 yBaxkeHnemM KOHCTUTyumMn, HO 1 4ToObl MaHepa
noBefeHns B COOTBETCTBUM ¢ KOHCTUTYLMER cTana MoAenNbIo No-
BeOeHNa aNng Bcex 6€3 NCKIIIYEHUS], TO €CTb YTOObI KOHCTUTYLIN-
OHHbIE UEHHOCTU U KYNIbTypa, CBA3aHHbIE C TAKON KOHCTUTYLIMOH-
HOI KOHUEeNUMen oemMokpaTtm, NPOHNKIN B OOLLLECTBO B LETOM.
MHbIMK cnoBamm, B 06LeCTBE HEOOXOAMMO Hann4me BCeobLLero
KOHCEeHCYCa U "rOTOBHOCTU BCEX AENCTBYIOLMX NINL, NOANTUYEC-
KOM oOWwmHbI" (M. MariBaH4yn4) BOMIOTUTL OCHOBHbIE KOHCTUTY-
LUMOHHbIE LIEHHOCTU B KOHCTUTYLMOHHYIO AENCTBUTENBHOCTL U
nognepxatb posib KoHcTutyumorHoro Cyaa B 3TOM npougecce.

OpHako cnemyeT HaNOMHUTL, 4TO B Cepbun yxe bonee necs-
TUNETUS NPONCXOAMT NPOLLECC YCTAHOBNEHUS N MOAOEPXAHUS Oe-
MOKPATN4ECKON KOHCTUTYLIMOHHOM CUCTEMbBI U NMEPEXOLHBIN MPO-
uecc B Cepbun - 4TO NOPOIO ClyHaeTCsa U B APYrux eBpOnemckux
MOCTCOLMANNCTMHYECKMX CTPaHax - COMPOBOXAAETCs OO0bLIMMMU
TPYOHOCTSMU WU MHOTOYMCNEHHBIMKY NpobieMamu, B TOM YUCSIE U
npobnemamm, CBA3aHHbIMN C COXPaHEHVEM ee TEPPUTOPUASIBHOMN
uenoctHocTn. Co3aaeTcs BneyaTieHne, YTo nepmnoma, CoCTaBnsio-
Wwuii gecatb n bonee NeT AEMOKPATUYECKOro NepexogHoro npo-
Lecca, B Cepbumn yxe gaBHo npotuen, obpasHo ckazaHo "uctek”, a
CTaHOapTbl KOHCTUTYUMOHHOM OEMOKPATUM, 3aNOXEHHbIE B €e
KoHCTUTYyuMKn, BCe eLle He AO0CTUIHYTbI BO BCEX CEMMEHTax.

B kayecTBe 6a3bl KOHCTUTYLMOHHOIO Npasocyaus B Cepdbum ¢
MOMEHTa ero BBeeHNs 00 CEroAHSILLHEro AHs NpuUHSTa U coxpa-
HAETCS eBPOMNEeNCcKO-KOHTUHEHTalIbHAsA MOAE/b, OCHOBbIBAIOLLASA-
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¢S Ha yyeHum Kenb3eHa 0 KOHCTUTYLUVMOHHOM CyAe Kak 3alMTHUKE
KOHCTUTYLIMN N ero NPeBOCXOACTBE Haj, 3aKOHaMM 1 BCEMU ApY-
MMM NPaBOBbIMU akTaMu. bbiBLUIME KOHCTUTYLIMOHHbIE PAMKU OC-
HOBHBbIX MOAHOMO4YMIAN KOHCTUTYLUMOHHOro Cyaa 6bisiv aHanormyHbl
CyLLECTBYIOLLMM B OONbLUMHCTBE EBPOMNENCKMX TPagULMOHHBLIX
nemokpaTtuini. OgHako KoHcTtutyuuoHHbih Cyn Cepbun cerogHs
BblAENSETCS Cpeamn APYrnx Kak OANH N3 KOHCTUTYLIMOHHBIX CYA0B,
MMEIoLUX CaMble OOBbEMHbIE M BECbMA FETEPOreHHbIE NMOSTIHOMO-
uyna. KoHctutyumen 2006 roga ykasaHHble pamMKy 3HAYUTENbHO
paclumpeHsbl. Hapsay ¢ OCHOBHbIMU TPaAULMOHHBIMU QYHKLIMAMUN
3alWnTbl KOHCTUTYLIMOHHOCTU (M 3aKOHHOCTM)4 1 paspeLleHus
CMOpPOB O KOMMETEHUMN (KOTOPbIE U CaMX B OTHOLLEHUU NMpegMe-
Ta KOHTpOons 1 popm KoHTponsa KoHCTUTyumen 3HaunTenbHO 13-
MeHeHbI U pacLumpeHsbl), Cya HageneH eLle oaHOM HOBOW BaXKHOM
bYHKUMEN - HENOCPEACTBEHHOM 3alMTON NpaB 1 cBOOOA Yenose-
Ka M MEHbLUMHCTB. ITa QYHKUMSA 3HAUNTENIbHO U3MEHMIA Xapak-
TEP CYLLECTBYIOLLEro 4O TOr0 MOMEHTa KOHCTUTYLIMOHHOrO npa-
Bocyaus B Cepbun, co3gaBast OQHOBPEMEHHO SACHbLIN NMepesiomM B
OCYLECTBNEHUN KOHCTUTYLMOHHOIrO KOHTpONSa B uenom. [Mpu
3TOM B nofiHoMouus Cyaa BOLWM U MHOTOUYNCTIEHHBIE HOBbIE CMO-
pbl, BKJIlOYasA 1 Te, KOTOPble OYEHb PEeAKO BCTPEYaloT B NepeyHe
NMOSTHOMOYMIA COBPEMEHHBIX KOHCTUTYLIMOHHBIX CYA0BS.

Jaxe cambiii 06WMIA MPOCMOTP MNONOXEHWUI cTatbn 167
KoHCTUTYUMM nokasbiBaeT, 4TO aBTOp KoHCTUTYUUn Ao npegena
pacwmpun nonHomoumsa KoHctmTtyuuoHHoro Cypga B 3awute
KOHCTUTYUMN 1N 4TO MPeaMEeTOM KOHCTUTYLMOHHO-CYAeBHOro
KOHTPOS MOMMMO 3aKOHOB U APYrnX 0OLMX aKTOB CTann 1 Mex-

JyHapogHble gorosopab, 3ateM oTAefbHble akTbl U OeNCTBUS

*0 KOHCTUTYLIMOHHOM KOHTPOJE 3aKOHOB, CM. noapobHee Mujanosuh . KoHTpona ycras-
HocTu 3akoHa, Capajeso, 2000, cTtp. 81 n panee, P. MapkoBuh, YcraBHO npaBo vi noam-
Tnyke nHctTutyumje, beorpan, 2008, ctp. 537 n panee, M. MajsaHuuh, YcraBHo npaso-
ycTaBHe nHctutyumje, Hoem Cag, 2003, ctp. 300 1 nanee n 6. HeHaguh, Oco6eHocCT KOHT-
posie ycTaBHOCTM 3akoHa npema YcraBy Penybnnke Cpbuje, 36opHuk MpaBHor dakynte-
Ta y Huwy, Huw, 2007, ctp.51 1 panee.

370, Mpexae BCcero, Cropbl Mo xanobdam Ha peLueHns Beicokoro coeta npasocyams v Focynap-
CTBEHHOI nanatbl MPOKYPOPOB, OLEeHKa KOHCTUTYLIMOHHOCTU akTOB U AeATeNbHOCTU pasnuny-
HbIX 06beaNHEHNIA, OLEHKa 3aKOHHOCTM OBLLIMX akTOB NPeanpuUsTUi U Apyrix CyobeKkToB 1 op.
B ocyuiecTBieHn HoOpMaTUBHOINO KOHTPoss Cya 06s3aH "CoXpaHUTb U 3almTUTL" ycTa-
HOBMEHHble KOHCTUTYUMEN OTHOLLEHMS MEXAY NMPaBOBLIMW akTamMu B NPaBOBOW CUCTEME
CTpaHbl, YTO NPOABASETCS Kak NMPUHLMMN KOHCTUTYLMOHHOCTH (M 3akoHHOCTK). Cya 370 Ae-
naeT nyTemM OCyLLECTBIEHNS HENOCPEACTBEHHOrO HOPMATMBHOMO KOHTPONS, KOTOPbIN 13-
3a CNOXHOCTM OTHOLLEHWIA, yCTaHOBNEHHBIX B MPABOBOM nopsiake Pecnybanku 1 pa3Hooob-
pasus o6LMX aKTOB, OCYLLECTBASIET Yepe3 pasnnyHble BUAbl U MOPSAKA paspeLleHnst
"aBCTPaKTHBLIX KOHCTUTYLMOHHbBIX CMOPOB”. OTO reHepasibHblil, LLEHTPaNIN30BaHHbIA KOHT-
POJb, KOTOPLIA MOXET OCYLLECTBASATL TOJIbKO KOHCTUTYLMOHHLIN Cya, U KOTOPLI HE UCK-
JiloyaeT HK1 0AHOro obLLero akTa B NPaBOBOM MOPsiAKe CTPaHbl (KpOMe, Mo Hallemy MHe-
HWI0, HE0BOCHOBAHHO, KOHCTUTYLUMOHHOrO 3akoHa "O BeinonHeHn KoHcTutyummn"™).

5
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BCEX OPraHOB rOCYyapCTBEHHOM BNacTh 6€3 MCKTIOYEHUIA - 3aK0-
HOAATENbHON, UCMOIHUTENBHOW U CyAeOHON, a Takke KOHCTUTY-
LIMOHHOCTb AEATENLHOCTU BCEX GOPM 0ObeANHEHMI (OT MNOANTU-
YeCKUX NapTui A0 penmrmo3dHbix o0b6wuH). OyeBUAHO, Hamepe-
Hue aBTopa KOHCTUTYLMM 3aK/oyanock B TOM, 4Tobbl KOHCTUTY-
LUMOHHbIN Cynd, CBOMMM MOJSIHOMOYMSAMU B KOHEYHOM UTOre OXBa-
TN BCe BUAbI HApyLeHnn KOHCTUTYUMK 1 peLuan nx kak KOHCTU-
TYUMOHHO-NpaBoBble cnopbl. 3To Cya, KOTOPLIA B X04€ OCYLLECT-
BJIEHNSI CBOMX MOJSIHOMOYMI MPOBOAUT MOYTU ABaALATb pa3nmy-
HbIX Cy00MPOn3BOACTB.

BbinonHeHne yTtBEepXAeHHbIX KOHCTUTYUMEn MOAHOMOYUNA
npMBOAMT K pas3HoobpasHor ponu KoHcTtutyumoHHoro Cyna B
XN3HU coBpeMeHHol Cepbum Kak nNpaBOBOro rocynapcTea.
OugeHKOM KOHCTUTYLIMOHHOCTU (M 3aKOHHOCTW) npaBa B ¢op-
MaJlbHOM M MaTepuanbHOM CMbICEe?, ceyac onpenensiemMorn
KoHcTuTyumoHHbiM CyooM He TONLKO a posteriori, HO 1 a priori(ex
ante), KoTopas B COOTBETCTBUU C KOHCTUTYUMEN pacnpoCTpaHs-
€TCS N Ha OLLEHKY COOTBETCTBUS HALMOHANLHOIO NpaBa MeXxay-
HapogHomy npay, Cypn, CywecTBeHHbIM 0Opa3oM Cornacyet um
"rapMoHN3nNpyeT” NPaBOBOI NOPSAOK CTPaHbl, TO eCcTb "obecne-
YyMBaeT e AUHCTBO MHOIOCIONHOW M CAOXHOW NPaBOBON CUCTEMBI
Pecnybnuku Cepbusa”, koTopass COCTOUT N3 HOPM HaLMOHasbHO-
ro U MexayHapogHoro npasa. KOHCTUTYLMOHHOE onpefneneHue
MecTa MeXAyHapOAHbIX KOHBEHUMIA B NMpaBoBon cucteme Cep-
Oun KaK HEernocpenCcTBEHHO MPUMMEHSIEMbIX aKTOB, WUMEKLMX
CBEpPX3aKoHOAATENbHYIO MPaBoBYD CuUy, NpenoctaBmno KoHc-
TUTyumoHHomy Cyay BO3MOXHOCTb BO3HMKHOBEHUS "9KCTpa
YPOBHSA" MHTEpNpeTauum B OCyLLECTBNEHNN PYHKUUN KOHCTUTY-
LIMOHHOIO KOHTPONS, 4To aaet Cyay BO3MOXHOCTb BbINTU 32 Tpa-
OVLUMNOHHBIE paMKK TONIKOBaAHWSI HALMOHABLHOro nNpaea. 9710 0Co-
6eHHo BaxxHO ons Cepbun kak yneHa CoseTa EBponbl B acnekre
yBaXeHus 1 obecneyeHmns 3almTbl OCHOBHbIX NPaB 1 cBOOOA Ye-
JIOBEKA B COOTBETCTBUWM CO CTAHOAPTaMU, BbipaboTaHHbIMU Mpe-
MMYLLLECTBEHHO Yepe3 npakTuky Cyna B CTpacbypre. 3To BaXHO
n ans Cepbun kak cTpaHbl-kaHaMpaTa npucoegvHeHnsa K EBpo-
NencKoOMy COI3Y B aCrekTe yBaXeHMsa 1 NPUMEHEHMS OCHOBOMO-

7 C MomMeHTa BBeaeHus! KOHCTVITyLLVIOHHO-Cy,EI,e6HOI'O KOHTPONA OO HAaCTOoALLEero BpeMeHn B

pamkax KoHcTuTyumoHHoro Cyaa o6beamHeH KOHTPOJIb KOHCTUTYLMOHHOCTU Y 3aKOHHOC-
TW, 4TO MOJTYHMIIO OLLEHKY KaK paLMOHasibHOE 1 OMpaBaaHHOe, MOTOMY YTO TakuM 06pasom
6onee adpHEKTUBHO AOCTUIFAETCS 3alLMTa €ANHCTBA NPABOBOr0 Nopsiaka.
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naraloLwmx NPMHUMMNOB 1 PELLEeHNIA, Ha KOTOpble onupaeTcs npa-
BO EBponenckoro coto3sa.

Bonee Toro, KoHcTUTYyUMoHHbI Cya, 3aTeM Ha3Ha4vyeH "rna.-
HbIM", TO €CTb "KOHEYHbIM" rapaHTOM 3aLMThl NpaB 1 CBOOOL, Ye-
JI0OBEKa Ha HaUMOHANbHOM YPOBHE, MMEHHO B Ka4yeCTBE MOCnea-
HEel MHCTaHUMKM B 3alumTe 3Tux npas B Pecnybnmke Cepbus oo 06-
paweHns B MeXAyHapoaHble MHCTUTYTbI, KOMMETEHTHbIE MO BOM-
pPOCY OCYLLECTB/IEHUNS U 3aLLMTbl OCHOBHbIX Npae yenoseka. MNpu
3TOM posib KoHCTUTYUMOHHOro Cyna 3aktoyaeTcs He TOSIbKO B ra-
PaHTMPOBAHUM OCHOBHbLIX MpPaB 4YesioBeka M 0B6ecneyeHun unx
OENCTBEHHOM 3aWmThl, Kak 9TO onpegeneHo KoHCTUTyuuen, Ho n
B BO3MOXHOCTU Cyaa orpaHnunTb OTAENbHbIE MpaBa, KOTOpble
MOryT CMOCOOCTBOBATL CO34aHUIO YCITOBUI O/ pa3Basia KOHCTU-
TYUMOHHOW OeMokpaTum (korga uMmn 310ynoTpebnsiioT nam OHu
MCNONb3YIOTCS B LIENISIX MPU3bIBA K HACUIbCTBEHHOMY CBEPXEHUIO
KOHCTUTYLIMOHHOIO CTPOS, HAPYLUEHWIO rapaHTUPYEMbIX NPaB Ye-
JIOBEKA U MEHBLLMHCTB 1N K NOACTPEKaTENbCTBY PACOBON, HALM-
OHaNbHOW WU PENUIMO3HON HETEPMUMOCTUN N HEHABUCTK).

Pa3peluas cnopbl 0 KOMMNETEHLUW MO FOPU3OHTANN - MEXAY
opraHaMmm 3aKoHOAATEeNbHOW, WCMOJIHUTENLHON 1N cynebHomn
BNACTU1, U N0 BEPTUKANM - MEXAY opraHamm rocygapcTtea Cepbus
M OpraHamMu ee aBTOHOMHbIX KPaeB 1 egMHUL, MECTHOIO camoyn-
paBnenusi, KoOHCTUTYUUOHHbI Cypg, BbICTYNaeT B PO rapaHta
COXpPaHEeHUs1 YCTAHOBJIEHHOINO PAaBHOBECUS N OTHOLLUEHUIA Mexay
OTOENbHBIMU FOCYOAPCTBEHHLIMW OpraHamMmu B CUCTeEMe paspe-
neHuvsa snacten (checks and balances).

Cyny BbiNana Takxe pofib 3KCK/IO3MBHOro apbutpa no Bon-
pocam HapyLLeHnin B NpoLecce BbIDOPOB BaXXHENLLMX HOCUTENEN
rocyapCTBEHHOM BNacTu B CTPaHe, a Takke MPUHATUSA PELUEHNS
0 TOM, HapyLun Ny rnaea rocygapcrtea KOHCTUTYUMIO B X04€ OCy-
wecTsneHus ceoen pyHkummn. U, HakoHel, paspeluas cnopsl O
3aWmMTe Npaea Ha TEPPUTOPUASIbHYIO aBTOHOMUIO U MpaBa Ha
MECTHOEe camMOynpaB/ieHne, CNopbl, BO3HUKLLME B CBA3U C OLLEH-
KON KOHCTUTYLIMOHHOCTU AESATENbHOCTU MOSIUTUYECKUX MapTUA,
obbeanHeHUn rpaxgaH, NPodCo3HbIX OpraHM3auuin U pennrn-
03HbIX 00LWMH, KoHCTUTYUuOHHBIM Cyp, cnocobCcTByeT "noanep-
>XaHUIO0 HEOBXOANUMOro 06LLECTBEHHO-NONUTMYECKOro Nopsaka B
CTpaHe”, TO ecTb OOCTMXEHMIO "BCceobLel 0bL,eCTBEHHOW rap-
MOHUN",
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B cBS3U ¢ yTBEPXAEHHBIMU TakuM 06pas3oM NOSTHOMOUYUSMMU
n ponbto KoHCTUTyumoHHoro Cyaa BHOBb BO3HWKIIM BOMPOCHI:
nepsbId - fomkeH N KOHCTUTYUMOHHBIN Cya pa3pellatb TONbKO
crnopbl "NOASIMHHO NpaBoBor npupoabl” wnu Cyay 6onblie 4em
0O CuxX Nop NpuaeTcs 3aHMMaTbCs M pas3peLleHneM Cropos,
VMEIOLLIMX SIBHO MOJIMTUYECKOE 3HAYEHUE, NPOHMKas Takum obpa-
30M Takxe B cepy NOANTUYECKOro MPUHATUSA PELLUEHUI, TO €CTb
"NONNTUYECKOW topuUCnpyaeHUMn”; BTOPOV - YyKasbiBaeT N 00-
WMA NPOCMOTP BCEX MOJIHOMOYMA KoHcTuTyumoHHoro Cypa um
BbITEKAOLLLAA N3 3TOr0 ero TeCHas CBSI3b C KPYrom 0693aHHOCTEN
ApYyrux BnacTen, npexne BCero 3aKkoHOA4ATENbHOM, Ha TO, 4TO Y
Cypa "Oynet pons v B MOJUTUYECKOM YMPABJEHUN CTPaHON™.
Takxe OTKPbITbIM OCTAeTCs BONPOC O TOM, MOXET N KOHCTUTY-
LUMOHHbIN Cya, B HOBOM AEMOKPATUYECKOM CTPOE, YCTAHOBJIEH-
HOM, TO €CTb NPOKIaMNUPOBAHHOM KOHCTUTYLMEN, NO3BOSINTL Ce-
6€e NPUMEHSTL MPU OCYLLLECTBAEHNN KOHCTUTYLIMOHHOIO KOHTPO-
na Moaenb "abconioTHOro cynebHoro HentpanutetTa”, TO €CTb
"OCTOPOXHON CcyaebHOW CcOep>XaHHOCTU", NN OH AO0/MKEH Kak
KOHCTUTYLIMOHHbIE Cyabl OONbLIMHCTBA CTPaH NMEPEXOAHOro ne-
pvopa cnemosaTth Mo NyTUM "HOBOW cyaebHOM akTUBHOCTU™; ABNSA-
eTca N cyaebHbIr "NO3UTUBU3M"™ UCKITIOYNUTENIbHO XEeNaeMbiM B
neatenbHocTn KoHcTutyumoHHoro Cypa wnm Heobxoammo, 4To-
6bl Cyn oTowen oT "TBepOo onpedeneHHoW Oo/mkKHOCTU” pac-
cMaTpuBaTh TONLKO "yAOOHOCTL", TO €CTb "COOTBETCTBME" MNpa-
BOBbIX HOPM KOHCTUTYUMN.

He nmes BO3MOXHOCTU B A@aHHOM AOkKnaae noapobHo oTee-
TUTb HA 3TW BOMPOCLI, CKaXy TONIbKO, YTO KOHCTUTYLMS, KpOMe
npaBoOBOro, npeactaBnseT cobor M MOMUTUYECKUA akT, 4TOo
TPYOHO "pe3ko” pasgenutb 3TU ABa BMaa CnopoB (MOTOMY 4TO
npaBo M NOANTMKA HE ABASIOTCS U HE MOryT paccMaTpmBaTbCs a
priori Kak gse NpoTuBOCTOSALME BELLN), HTO KOHCTUTYLIMOHHBIN
Cya B paspellueHnn KOHCTUTYLIMOHHBIX CMOPOB N3-3a UX NPUpPO-
[Obl BCerga HaxogmTcs, Kak roBOPSAT HEMELKUE IOPUCTbI - KOHCTU-
TYLUMOHANUCTBI, "Ha nepecedvyeHnmn npasa n nonutukn”. Ectect-
BEHHO, NPW pa3peLLeHnn cropos, aBTopoM KoHCTUTyumKn onpe-
OENeHHbIX KaK KOHCTUTYUMOHHbIE cnopbl, KOHCTUTYLNOHHbIN
Cya HuKorpa He A0JKEH KacaTbCs "OCHOBHbIX 06/1aCTe 3aKOHO-
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naTenbHON, UCNONMHNTENBHOW UNn cynebHon BnacTn™é, n ceou
KpuUTepuun Ons NPUHATUNA CyXaeHns (pelieHust) Bcerga obs3aH
HaxoauTb TOJIbKO B AENCTBYIOLEM KOHCTUTYLMOHHOM npase u
€ro OCHOBOMOMaranLWyx NoO3nUMaX N NpUHUMNax, a He B NOANTU-
YeCKUX, COUManbHbIX WUAN 3KOHOMWUYECKUX MPEACTABEHMAX O
uenecoobpasHocTn®. Cya, HaKoHel, NPMHMMas peLleHne, Bcer-
0a OO/MKEH CTPEMUTLCH K "MOAJIMHHOM cnpaBegMBoCcTU” nog,
"wankon” KoHCTUTYyumn.

B cBoei HoBenwen npaktuke KoHCTUTyumoHHbln Cyn, Cep-
611 HEOQHOKPATHO HaxoaMACs B CUTyauumn paspeluartb He "noa-
JIMHHO NPaBOBbIE” KOHCTUTYLIMOHHbIE CMOPbI, TO €CTb CNOPbI C
6onbLUE U MeHbLLEN A0301 NOIMTUYECKNX SNIEMEHTOB, a Oa-
K€ Crnopbl O KOHCTUTYLMOHHOCTU 3aKOHOB, PErynupylowmx ca-
Mble YyBCTBUTESIbHbIE NONTUYECKNE BOMNpPOChI. [pnBeaem B ka-
yecTBe nNpuMMepa 3akOHbl O NpuBaTU3aumu, rocygapCcTBEHHOM
pornre Ha 6a3e CTapbiX BaNtOTHbIX cOepexeHnin n 06 OTOENbHbIX
dopmax aeHaumoHanusaummn, o6 n3bpaHum oenytaTtoB pecrnyb-
JINKAHCKOro U MyHMUMNAaNbHbIX COBpaHniA (BOMPOCHhI nopsiaka
pacnpegeneHns MaHgaToB, YMCna NpeacTaBuUTeNen HauMoHasb-
HbIX MEHBLLUVMHCTB B MPEeACTaBUTENIbCKUX OpraHax, Xxapakrepa
MaHgaTa HapoAHbIX NpeacTtaBuTenen, "NapTUNHOro OT3biBa” U
"6n1aHKO OTCTaBKM™ U T.M.), O HECOBMECTMMOCTU DYHKUMIA 1 3ari-
peLeHnn KOHONNKTa MHTEPECOB, 06 NHPOPMUPOBAHUN, TO ECTb
cBobode cpeacTB MaccoBOM MHPOPMaLLMK, O NMpaBax 3aKoYeH-
HbIX B [aarckom TpubyHane, o peabunuraumu, o LEPKBSX 1 penn-
rMo3HbIX 0OLwwuHax n 1.40. Cyan B 4aHHOM nepuoae He MUHOBanNu
Cropbl B CBA3N C 06paLleHnsIMmn rocygapCTBEHHOIO NPOKypopa
No BOMPOCY 3anpeLweHns oeaTenbHOCTU NONTUYECKNX OpraHn-
3auum, To eCTb 0O6bEOVHEHWIA.

KoHe4yHO, B OCYLLECTBAEHNUN KOHCTUTYLUMOHHOIO KOHTPOMS
KoHcTutyumoHHbii Cyn obnapgaeT onpeneneHHon ceBoboaon B
OTHOLLIEHUM TOJIKOBAHUNSA KOHCTUTYLIMOHHBIX HOPM, TO €CTb "NPOoY-
TeHns" TekcTa KOHCTUTYUUM B M3MEHEHHbIX 0OCTOATENbCTBAX.
bnarogaps 3HauMTeNbHOM "ANCKPELMOHHOW BNACTU B OTHOLUE-
HUM TBOpYeCcKon uHtepnpetaunmn” (Menrep), KOHCTUTYLMOHHOMY
Cyany npepocTaBiieHa BO3MOXHOCTb YCTaHOBUTL pauMOHabHYO
CBSI3b MeXy 3HA4YEeHNEM KOHCTUTYLIMOHHbIX U APYruX NpaBoBbIX

8 H.J.Papier, Pravna drZava i ustavno pravo, Zbornik "Ustavno sudstvo u teoriji i praksi”, KAS,

Beograd, 2010. - C. 32-33.
° Ibidem.
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HOPM 1 peanbHOW 06LLIECTBEHHOW 1 NOINTUHECKOM 0OCTaHOBKOW.
3Hauunt, gna KoHctutyumoHHoro Cypa HedoCTaTO4YHO TOJIbKO
"NPOBO3raacuTb NPaBo”, TO eCTb KOHKPETU3NPOBaTbL NPABOBbLIE
HOPMbI Yepes dopmMarnbHoe TosIKoBaHNe KOHCTUTYUMK, a Heobxo-
OMMO 3HAYUTENbHO OoNbLLE 3TOro, a UMeHHOo, 4ToObl Cya, BbICTY-
nasn Kak "TBopYecKknii uHTepnpeTaTtop KoHCTUTYyUum”, To eCTb Kak
WHCTUTYT, KOTOPbIA CBOMMW TBOPHYECKUMUN YCUNTUAMWN OENCTBYET
B Ayxe KOHCTUTyumun B Lenom n KOHCTUTYLUK Kak BbICLLEN NPaBO-
BOV HOpPMbI B CTpaHe, 3alLmLLAoWMA Npaea YenoBeka u obLecT-
BO OT "NntoOol rocynapcTBeHHOW BnacTn'”.

B onpenenennn ponm KoHctutyuuoHHoro Cyaa niobas kpai-
HOCTb HegonycTuma. C 0gHOM CTOPOHbI, AOMUHMPOBAHUE NON-
TUYECKOW N MHOWM Lenecoobpa3HoOCTN B cnocobe paccyXaeHus
JAHHOro cypa npencrasasno 6bl AMCKpeamTaumuio Aen KOHCTU-
TYUMOHHO-CYAeOHOro KOHTPONS, a C APYroi CTOPOHbI, OT 3TOro
cyda Henb3s 0XMaaTb, 4TO OyaeT nocTynaTtb Kak "TeXHUK-MeXa-
HUK" B CTPOro MO3SUTUBUCTCKOM CMbIC/IE N U3ONIMPOBAHHO OT OK-
pyXawwen ero AencTBuTenbHOCTU. KOHCTUTYUMOHHBIE CNOPHLI,
BXoAsiLMe cerogHsa B nosHomMmounst KoHctutyumoHHoro Cyaga, no
CBOEV Npupoae SBASIIOTCSA NPaBOBbIMU CMOPaMU CO 3HAYNUTESb-
HbIM MONIMTUYECKUM COAEPXKAHMEM, OQHAKO POSib KOHCTUTYLIMOH-
Horo Cyaa B paspelleHum 3Tux CNopoB 3akoyaeTcs B obecne-
YyeHUn cyaoM "MOAJIMHHOIO MPOYTEHNA" KOHCTUTYUMW, BEAEHNN
M HanpaBleHNN KOHCTUTYLMOHHOW OENCTBUTENLHOCTM "B ONTU-
ManbHo Mepe” (B. 30pbkMH) K KOHCTUTYLIMOHHOM HOPME Kak Xe-
naemon uenu.

CnepoBaTenbHO, BbiCTynas 3a cyaebHbli, MPaBOBOWM acnekT
KOHCTUTYLIMOHHOIO KOHTPONS KOHCTUTYLMOHHbIM CyooM Kak Oc-
HOBHOM, a TaKXe 3a ero He3aBMCUMOCTb U HENTPabHOCTb, OaH-
HbIA MHCTUTYT CErodHs He MOXET NINLINTLCS Pa3peLleHnus crno-
pPOB, NPEAMETOM KOTOPbIX ABMSIOTCS BONPOCHI, MMeloLwme bonee
LUMPOKOE MONUTUYECKOEe 3HavyeHue n Tpedbyowme ot Cyoa yme-
Noro noaxoda K TONKOBAHUIO KOHCTUTYLUMOHHbLIX HopM. OT Cyna
CnpaBeaJINBO OXWAAETCSH YCTAHOBUTL PaLMOHANIbHYIO U padyM-
HYIO CBSI3b MeXy KOHCTUTYLIMOHHBIMW NO3ULIMAMU 1 NPUHUMNA-
MW U AEMOKPATUHECKUM KOHCTUTYLIMOHHBLIM CTPOEM, 0COBEHHO B
cUTyauusix, Korga KOHCTUTYLIMOHHbIE HOPMblI U OENCTBUTENb-
HOCTb He HaxoadaTcs B cornacuun. C NpeogoneHnemM HECOOTBET-
CTBUS MeXay "HOPMaTMBHO-LEHHOCTHBIM" 1 "peanbHbiM”, TO
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€CTb "OENCTBUTENBLHBLIM", 3aMETHOI0 B CTPaHax NepexoaHoro ne-
puona, kakon saensetcs n Cepbuns, KOHCTUTYLMOHHbIE CYAbl 3TUX
CTpaH CTankmMBaloTCs exenHeBHO. [103TOMY TOSIKOBaHME KOHCTU-
TYUMOHHbBIX HOPM A@HHLIMN KOHCTUTYLIMOHHLIMW CyAaMM CEroaHs
0OKa3blBAETCS YPE3BbIYANHO CNOXHOW UHTENNEKTyanbHOM pabo-
TOW, TaK 4TO CyAbsiM HELOCTAaTOYHO XOPOLLO U3BECTHLIX METOLOB,
rpaMmmMaTUy4eCcKOm, MCTOPMYECKOM U TOTMYECKON MHTEpNpeTaLun,
a cyabW O0JDKHbI MOHATL CMbICT KOHCTUTYUMN B LLENIOM U OTBET-
CTBEHHO y4€eCTb BCe MOCNEACTBMUS, K KOTOPbIM UX PELLIEHNS MOTYT
NPUBECTU B PEASIbHOCTH.

Mo aton npuunHe KoHcTUTyumoHHbi Cyg Cepbun B HacTos -
Lwee Bpemsi ropasgo 6osblue, YeM paHbLUE CKITOHAETCS K TOJIKO-
BaHUIO Tak Ha3blBaeMbIX "0a30BbIX MPUHLUMOB", TO €CTb "OCHOB-
HbiX Hadan" KOHCTUTyuMn npu HEMOCPEeACTBEHHOW Onope Ha
MeXayHapoaHble cTaHpapTbl, 4To Cyay obecneuymBaeT n gaet
BO3MOXHOCTb OnpeneneHHon ceoboabl B peanmsaumm ero gyHk-
umm "enoctntena” KOHCTUTYUUN, TO €CTb HOCUTENSA KOHCTUTYLIN-
OHHOIO KOHTPOS.

MIMEHHO TONIKOBaHMEM OCHOBHbIX KOHCTUTYLIMOHHbIX Ha4yan u
NPUHLUMMNOB, HA KOTOPbIX OCHOBLIBAETCSH YTBEPXKAEHHbIN KOHCTN-
Tyuuen cTpon coBpemeHHown Cepbun, nocpeacTsoM H60MbLLIOIo
konmnyecTBa pewenuin ¢ 2002 roga no HacTosiwee Bpems KoHe-
TUTYLUMNOHHBIN Cya BO MHOrOM CNOCOBCTBOBA MX MPaKTUYECKO-
My BOMOLLEHUIO B XU3Hb. Hanpumep, B CBOMX pelleHusx O
KOHCTUTYLIMOHHOCTN 32KOHOB O Cydax U rocyaapCTBEHHOW Npo-
KypaType, TO eCTb U3bpaHmn Ha JOMKHOCTU CyOen n NpPoKypo-
pOB, 0 BbIOOpax 1 NpekpaweHn MaHgaTa HapoaHbIX AenyTaToB
B pecnybanKaHCKOM U MyHUUMNANbHbIX CKYMLWWHAX, O Bblbopax
Mpe3unpeHTa Pecnybnuku, o NpaBnTenbCTBE U €ro NoJIHOMO4YMn-
sIX B cpepe HopmaTuBHOM DyHKUMK 1 T.N. Cya, B AaNeko Naywem
CMbIC/ie cnocobcTBOBaN OOOCHOBAHUIO MPUHLUMNA pa3faenenuns
BnacTten B paboTe rocyaapCTBEHHbIX OPraHOB, B YHACTHOCTU He-
3aBUCUMOCTM CcynebHoM BNacTn M pasBuUTUMIO NapiaMeHTapus-
Ma. B 10 e Bpemsa Cya nyTemM TONKOBaHUSA KOHCTUTYLIMOHHBIX
NONIOXEHUNIN N YBAXKEHUSA MEXAYHApOOHbIX CTaHAAPTOB B 9TOM
obnacTu, OUEHMBasi KOHCTUTYLMOHHOCTb 3akKOHOB M paspeLuas
KOHKPETHbIE CMOPbI MO KOHCTUTYLMOHHbLIM Xanobam, cnocob-
CTBOBaJ YKPEMIEHNIO ONMPeaeNIEHHbIX NPpaB U cBOBOA, rpaXaaH:
Nn4YHbIX NpaB (NpaBa Ha cBobopdy, nMpaBa NULLEHHbIX CBOGOAbI
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nvy), NONMUTUYECKUX npaB 1 cBobopn (cBOGOObLI MONMUTUYECKOW
DEeATEeNbHOCTU 1 0O6beauHEHUS1, N3bMpaTenbLHOro npaea, npasa
Ha Nony4yeHne nHpopmMaumu, npaea Ha NeTUUMIO), Npasa Ha 4oC-
Tyn K Cy4y, Ha NCMNonNb30BaHMe NPaBOBLIX CPEACTB, Ha CnpaBes-
nMBOE CyO0onpoM3BOACTBO, HA OKOHYaHUe cyaebHoro npouecca
B pa3yMHbIi CPOK, a Takke npaBa Ha MUPHOE MCMNOSb30BaHNE
VMMYLLLECTBA, NMpaBa Ha TPYA W APYruX Npae, BbITEKAKOLIMWX U3 TPY-
[OBbIX OTHOLLEHWNIA, U T.1M.

Hanee, ocobon xapakTepuUCTUKOM KOHCTUTYLMOHHO-Cyneb-
HOro KkoHTpons B Pecnybnuke Cepbus ABNSETCA UCKITIOYUTENBHO
nmnéepanbHbIA NOAXo4 1 AOCTYNHOCTb KoHCTUTyumoHHoro Cyaa
ONs1 BCEX rOCYOapCTBEHHbIX OPraHOB, OPraHOB aBTOHOMHOIO
Kpas U eguHUL, MECTHOIO CaMOyrnpaBfieHUs, NapiaMeHTCKOro
MeHbLUMHCTBA (25 oenyTaToB), a Takxke AN caMux rpaxaaH n nx
accoumaumin. Ha camom gene noboe opuandeckoe n puamnyec-
KOe nuuo obnagaeT NpaBoM 00paLlaTbCs C UHULMATMBOM B KOHC-
TUTYUMOHHLIM CyA, HE TONbKO ANS 3alnMTbl CBOMX OCHOBHbIX MPaB
1 ceobopn, HO 1 ONs 3aWmUTbl KOHCTUTYLMOHHOCTU U 3aKOHHOCTH.
Mpun 3ToM KOHCTUTYUMOHHBIN Cya NONb3yeTCs 1 BO3MOXHOCTbIO
BO30OYXXOEHUS AOeN, CBA3AHHBIX C KOHCTUTYLIMOHHLIM KOHTPOJIEM
ex officio.

MpeumyulecTBEHHO Gnarogaps UHMUMATMBAM rpaXaaH o
NPOBEpPKEe KOHCTUTYLIMOHHOCTK BOMbLIOro KOMYecTBa 3aKOHOB,
a Takke 3anpocam CO CTOPOHbI NaplaMEHTCKOro MEHbLUVHCTBA,
KoHCTUTYUMOHHLIA Cya, npuHMMan peleHns no npakTU4ecku
BCEM BaXXHEWMLWWM, Tak Ha3blBaEMbIM PEPOPMHbLIM 3aKOHaM.
HecmoTps Ha BCe TPYOHOCTU, C KOTOPbIMU 3a NOCEOHWE AECSATb
net ctankneancs KoHctutyuuoHHein Cyp Cepbun, HECOMHEHHO,
HalWKW rpaxgaHe 3Ha4nuTeNbHO B0oblUE, YEM 3TO ObINO paHbLUE,
0o storo Cyna novyyBCcTBOBaNM Kak AENCTBYET NPaBOBOE rocy-
0apCTBO.

Ha ocHoBaHuM HenocpeacTBeHHOW goctynHocTn Cypa n nn-
6epannsauumn OocTyna rpaxaaH KOHCTUTYLMOHHOMY paBHoMpa-
BUIO C YBEPEHHOCTbIO MOXHO YyTBEpPXAaTb, YTO KOHCTUTYLMOH-
HbIi Cya Cepbum HaxoaMTCs Ha CaMOM BEPXY KOHCTUTYLIMOHHOIO
npaBocyaunsi. 3To, HECOMHEHHO, AOMMKHO ObITb OLEHEHO KakK BaX-
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HOe ageMoKpaTtmndyeckoe OOoCTUXeHune, HeCMOTPA Ha onpeneneH-
Hble HeJOCTaTKN TaKkOro KOHCTUTYUMNOHHOIo peLIJeHI/Iﬂw.

v

KoHcTuTyumoHHbin Cyp, BCe eLe cTankmBaeTca ¢ npobnema-
MW NPU UCTIONIHEHNN TEX €ro PELLUEHU, KOTopble He "HpaBaTcsa”
WM KOTOpble He "NniobnT" nonutmnyeckas snactb!!. MNpn aTOM He
TPYAHO HaMTK OTBET Ha HOpMasibHbIM NPaBOBOW BOMPOC, KTO OT-
BeYaeT 3a MCMNOJIHEHWE ero peLeHnin. KoHCcTuTyumen, a BMecTte ¢
Hel 1 3aKOHOM KaTeropmyeckn yTBepXAeHbl CyObeKkTbl, OTBET-
CTBEHHbIE 32 UCMOJIHEHNE N NPUMEHEHME peLleHnin KoHCTUTyum-
OoHHoro Cypga, To eCTb onpeaeneHo, 4To peweHnsa Cyna "okoHYa-
TeNbHbI, NOAJIEXAT UCMOSHEHUIO N 00WeobasaTenbHbl”, 4TO
"Kaxapli AONMKEH yBaXaTb U UCMONHATbL pelleHmne KoHCTuTyum-
oHHoro Cyga”, n 4to "B cnyyae HeobxoammocTn NpaBUTENLCTBO
obecneunt ux ucrnosHeHme". OgHaKO WCMOJSIHEHNE pPeLUEeHUN
KoHcTnTyumonHoro Cyaa BOonpoc He TONIbKO KOHCTUTYLMOHHOIO U
3aKkoHogaTenbHOro onpeneneHus. NcnonHeHne v npuMeHeHne
peLueHuin nioboro opraHa, oco6eHHO Takoro opraHa, Kakum siB-
naetca KoHCTUTYUuoHHbI Cyf, OCHOBBIBAETCA He Ha dopmalb-
HOM onpejeneHnun, a Ha YCTaHOBNEHHOM XOPOLUEen KOHCTUTYLN-
OHHOW NpakTUKe U MONNTUYECKON KyNbType B LIEJIOM, KOTOPbIe
co3patloT 06CTaHOBKY AN PyHKLMOHNPOBAHMNS NMPaBOBOro rocy-
0apCcTBa, a B paMKax 3TOro 1 ans 0eCTBEHHOCTU KOHCTUTYLMOH-
HO-CcyaeOHO 3almnThI.

JeCTBEHHOCTb KOHCTUTYUMOHHO-CYOEeOHOro KOHTPOSS B
KaXgol CTpaHe onpeaensieTcs UMEeHHO Ha OCHOBAHWUW BAUSHUS
pelwieHnn KoHctutyuuoHHoro Cyaa. 9710 BAMsiHME 00s3aTesNbHO

OTCYTCTBYET, €CJ/IN KOHCTUTYLIMOHHO-CYyAeOHbIe peLleHnsa Head-

" Tonbko B 2010 roay B Cya noctynuno okono 340 nHMUMaTUB 1 3anpocoB O NPOBEPKE KOHC-
TUTYLMOHHOCTM 3aKOHOB 1 APYrX HOPMATUBHbIX akTOB 1 360 06paLleHuii C xoaaTaiCTBOM
0 paspeLueHnn crnopos o komneteHuun. Cya, paspelunn 283 gena B CBSA3M C HOPMATUBHbLIM
koHTponem n 307 gen no cnopam o komneTeHumn. KOHCTUTYUMOHHbI Cya paccmartpusan
1 NpuHMMan petuenns no 830 nHMLMaTMBaM, TO eCTb 3arnpocam 06 OLLeHKE KOHCTUTYLMOH-
HOCTW 32KOHOB.

Hanpumep, B ntoHe 1 nione Tekywero roga KoHCTUTYUMOHHBIN Cya nmen BO3MOXHOCTb
06513aTb UCMONHEHME CBOEro pelleHns 06 oTMeHe "6a1aHKO OTCTaBOK" Ha OCHOBaHUKM 60-
nee 100 3anpocoB., Nocne Toro kak KOMMNeTEHTHbIE OpraHbl (CKYMNWWHbLI eAUHULL, MECTHOIO
camMoynpaBieHust, TO eCTb AAMUHMCTPATUBHbIV CY[) HE MPUCTYNUIIN K UCMOJSIHEHNIO peLle-
Hus Cypa no obpalleHnsm o "BO3BpaLLeHUM” OTHATbIX MaHOATOB AEnyTaToB B AAHHbIX
CKyMLLMHAxX, TO eCTb MaHAATOB, KOTOPblE HA OCHOBaHUN pelleHns KoHCTUTyumoHHoro Cy-
[a ObINn OTHATBLI B COOTBETCTBMM C NOJIoXeHNaMu 3akoHa "O MecCTHbIX Bbibopax”, a KoTo-
pble KOHCTUTYLUMOHHbIV Cya, NpU3HaNn HEKOHCTUTYLIMOHHBIMU.

KoHdepeHuus, nocesaweHHas 20-netunio KC Pecnybnukn Bonrapus

GEKTUBHBI, TO €CTb €CNM 3TN PELLEHUS HE ABASAI0TCSH 9hPEKTUB-
HOW CaHKUMen 3a JonyuleHHoe HapyleHne KOHCTUTyumm n ecnu
OHW He UCnosHATCA 6e30roBopo4HO. COOTBETCTBEHHO 63 1C-
nonHeHnsa peweHnin atoro Cyna, HE3aBMCMMO OT 3aMHTEPECO-
BAHHOCTW UM €ro OLEHKM CO CTOPOHbI TEX, KO0 OHU KacatoTca
W KTO JOMMKEH UCMONHUTbL WX, HET OEACTBEHHOrO KOHCTUTYLIN-
OHHOIrO KOHTPONS. KOHCTUTYLUMOHHbIE CyAbl B CTPaHax Nepexom.-
HOro Nepmoaa He TOJIbKO B MPOLLECCE NPUHATUS PELLEHNIA, HO U B
NpoLEecce UCMNOSTHEHNS CBOMX OTAENbHbBIX PELUEHNI BCE eLle Ha-
X0OATCA B CUTyauum, Korga JomkHbl 6anaHcupoBaTh Mexay pas-
NNYHBIMU CYOBbEKTAMU: MOUTUYECKMMN YyHaCcTHUKaMK B napna-
MEHTE 1 NpaBUTENbCTBE, JAXE CyAaMMU; NPaBALLMMN N ONMNO3N-
LMOHHBIMU MONTUYECKUMWN NAPTUSAMU; FPAXKOAHCKUM CEKTOPOM;
HaAYy4YHOW W Tpax[aHCKOWM OOLLECTBEHHOCTbIO - W 3afaHHOM
LENbIO 3aWMTUTh OCHOBHblE CTaHOAPTbl KOHCTUTYLMOHHOWM,
rpaxpaHckon pgemokpatun. M B npaktuke KOHCTUTYLMOHHOro
Cypna Cepbum BCTpevaeTca Takoe OTHoLeHne 2,

Vv

B npepgblaywemMm nepuoge B HECKOJSIbKMX CBOUX PELUEHUSIX
KoHcTuTyumoHHbii Cyn Cepbum npoaeMoHCTPMPOBa BOSMOX-
HOCTM HEe3aBMCMMOrO rOCYAapCTBEHHOro aBTopuTeTa, YTBEP-
[OVBLUEro HOBbIE LLIEHHOCTU Y BHECLLIEFO HOBbIE KOHCTUTYLMOHHbIE
CTaHOapTbl B KOHCTUTYLMOHHBIA CTPOW coBpeMeHHon Cepbun.
KoHCcTuTYyunoHHbI Cya, HadymHaa ¢ 2002 no 2008 roa, B OCHOB-
HOM paccMaTtpusan 1 NPMHUMan peLweHns No Bonpocam, MMeto-
LWMM 3HaYeHMe ANg CO3MOaHns eguHOM NpaBoBon cuctemsl Cep-
61N Ha HOBbIX AEMOKPATUYECKNX NPUHUMMAX, KaK, Hanpumep, o
HapyLleHnn NpuHumMna pasgenedus snacten. Cpegy dyHKUUMINA
KoHctutyumoHHoro Cyaoa npeobnanano paspelueHme CrnopoB O
cooTBeTCTBUU KOHCTUTYLMM 3aKOHOB M Npaea B LIESIOM, a Takxe

pa3peleHne TUNM4YHbIX CrnopoB O KOMMETEHLN, B TO BpeM4a KakK

12 13BeCTHBIM SIBNISIETCS 1 cnyyan, Korga B 3akoHopaTtesbHble pelleHunst, KoTopble KoHCTUTy-
umMoHHbIA Cyn Cepbum NpU3Han HEKOHCTUTYLMOHHBIMU, BHOCUINCh TOJTbKO PeAaKLMOHHbIE
M3MEHEHUS U 3aTEM OHU BHOBb BMMCbIBANMChL B TEKCT 3aKOHOB (3aKOHbI O cyaax, Npokypa-
Type nT.n.). Takke N3BECTEH 1 Cnyyan, Koraa onpeneneHHble 3aKOHOAATE IbHbIE PELLEHNS
(0 xapakTepe mMaHgaTa HapoaHOro aenyrara), Kotopble KOHCTUTYUMOHHbIN Cya, Kaccupo-
Bas N NPU3HaN HEKOHCTUTYLIMOHHBLIMU (Tak Kak OrpaHnyYnBan CBO60AHbIN MaHaaT aenyTa-
Ta U BBOOWIN UHCTUTYT "NapTuinHOro ot3eiea”), Bnocneactemm, B 2006 roay, BHECEHLI B
TekcT KoHctutyumm (ctatbst 102 KoHCTUTyuun) pagy nNpenoTBpaLLEHUs UX Kaccauuu
KOHCTUTYUMoHHbIM CyooMm.
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€ero OeaTenbHOCTb Oblna Mano 3aMeTHOM B cdepe Henocpen-
CTBEHHOW 3alUUThl 1 rapaHTUPOBAHNSA OCHOBHbLIX NMpaB 1 cBOOO.,
rpaxanaH. OgHako ¢ 2008 roga LeHTp BHUMaHUS paboTbl KOHCTH-
TyunoHHoro Cyaa nocTeneHHo NepeMeLlaeTcs K 3almuTe rpax-
JaH 1 1X rpas.

Taknm obpasom, KoHcTuTyuuoHHbn Cya 3a npoweawve ge-
CATb N1IeT CBOMMM PELLUEHUSMU, TO eCTb TOJIKOBaHMEM KOHCTUTYLMK
B COOTBETCTBMM C AEMOKPATMYECKMMN CTaHAapTamMu, ceoeobpas-
HbIM cNOCOOOM "nomMorasn” 3aKoHoAAaTEesNt0 0CBOOOANTLCA OT CUJTb-
HOrO BAIUSIHUSA NMPABOBOI0 Pa3MbILLEHWUS, MPUHATOro A0 TOW Nopbl,
M HEKPUTMYHOIO 3aMMCTBOBAHUSA paHee CyLLLeCTBOBABLLMX 3aKOHO-
JartenbHbiX pelwieHuii. Cyn MHoraa CBOMMK MO3ULMAMN onpeae-
NIeHHbIM 06Pa30M NOACTPEKAN M HaNpaB/sia 3akoHOAATENS K yCTa-
HOBJIEHMIO ONpPeaeeHHbIX OTHOLLEHWIA Ha HOBbIX OCHOBAaHUSX, COr-
JIaCHO €BPOMenckUM 1 MexayHapoaHbIM cTaHgapTamM. B paspe-
LLIEHNN KOHCTUTYLMOHHBIX criopoB Cya, Ao npuHATUSA KOHCTUTYUMK
2006 roga coenan war Bnepen B OTHOLLUEHUW OENCTBYIOLUX B TO
BPEMSI KOHCTUTYLIMOHHbIX PELUeHN TakuM 06pa3oM, YTO OLIEHKY
KOHCTUTYLIMOHHOCTW 3a4acTYIO BLIHOCWJT C Y4ETOM OBLLENPUHATHIX
npasu MeXOyHapoaHOro npasa 1 AeMOKPaTUYeCKNUX CTaHaapToB,
BblpabOTaHHbIX B MPOLIECCE NPUMEHEHNS MEXAyHAPOAHbIX aKTOB O
3awuTe npas 1 cBobdoa Yenoseka's,

Pa3zneneHune BnacTen 6bI10 U OCTaNOCh "BAOXHOBEHMEM™ AN
pasnnMyHoOro poaa 310ynoTpednieHnin, To eCTb HapylleHUn. 3To
NPeacTaBsaNo CEPbe3HYI0 Yrp0o3y HOBbIM EMOKPATUYECKUM TEH-
neHumsm B Cepbun. Moatomy pabota KoHcTuTyumoHHoro Cyga B
obnacTn paspeLleHns 3TUx CrNopoB Oblnla BaxkHa B NpoOLLEcce yT-

13 Kpome paboTbl Cyaa kak "HeraTmBHOro 3akoHopatens”, Cyn vHorga HenocpeacTBeHHo, a

MHOMAA 1 KOCBEHHO Npeaynpexaan 0 HeOBXOANMOCTY BHECEHWS U3MEHEHWI, [OMONHEHN
WM NpUHATUS abCONIOTHO HOBOIO HOPMATMBHOrO akTa. Hanpumep, Cyn B nepuog 2009 -
2010 rr. Hanpaeun 12 "nucem”, B KOTOPbIX ykasan CKyniiMHe Ha NonoXeHNe KOHCTUTYLIMOH-
HOCTW 1 3aKOHHOCTU B OTAENbHbIX chepax OOLLECTBEHHON XM3HU, TO €CTb Ha HEOOX0am-
MOCTb MPUHSATUS HOBbIX UIN BHECEHUSI N3MEHEHWIA B CyLLeCTBYlOLLME 3akoHbl. 3atem Cyn,
CBOEW OLLeHKOM KOHCTUTYLIMOHHOCTU 3akoHa "O NEHCUOHHOM 1 MHBaNIMAHOM CTpaxoBaHun”
oT1 2011 roga ykasan 3akoHOAATENIO Ha TO, YTO COrfIACHO rapaHTMPOBaHHOMY KOHCTUTYLMER
PaBEHCTBY JINLL, COCTOSALLMX B ODULMANIBHOM U FPaXAAHCKOM Opake, He0OXOAUMO YCTaHO-
BUTb Takoe >e PaBeHCTBO 1 B 06/1aCTV NEHCUMOHHOro cTpaxoBaHus. Cya, ykasan Ha Heobxo-
anmocTb obecneveHns 3akoHom "O6 agMUHUCTPATMBHBIX cropax”™ 1 APYruMn 3akOHaMu
0693aTeNbHYI0 CyAebHYI0 3aLlUMTy B C/lydae HE3AaKOHHbIX akTOB FrOCYAAPCTBEHHBIX OPraHoB,
BKJ1IOYas 1 NPUHATbIE HENOCPeACTBEHHO HA OCHOBAHUN KOHCTUTYLIMOHHbIX NOSIHOMOYUIN op-
raHamu MoIMTUYECKOW BACTM, a Takke 0OecrneyeHnsl 3aKOHOM 3aLUyThl 3bMpaTebHOro
npasa 1 6ecnpensaTCTBEHHOMO NOJIb30BaHMSA HAPOAHbIMY MPEACTaBUTENSMU MAHAATOM, M0-
JIy4EHHbIM Ha NpsiMbix Bbibopax. CBOVMM peLLeHneM 0 KOHCTUTYLMOHHOCT 3akoHa "O ce-
MeiHbIX OTHoWweHusX" Cya "noackasan” n 0 He06XOAMMOCTY 3aKOHOAATENBHOIO YPErympo-
BaHWUS onpeaeneHHbIX NPas ML, O4HOr0 Nona, NPOXMBAIOLLMX B CYMPYXXeCKOM COl03€e U T.4.

KoHdepeHuus, nocesaweHHas 20-netunio KC Pecnybnukn Bonrapus

BEPXAEHNS YKa3aHHOr0 NpuHUmMna n obecneyeHnsl paBHOBECHS B
OTHOLUEHMSIX MEXAY HOCUTENSMW 3aKOHOAATESNIbHOW, WCMOMHU-
TenbHOM U cyaebHon BnacTu. MNMpneenem B ka4ecTBe NpmMMepa To,
yTo peweHnaMmu KoHctutyumoHHoro Cyna o 3akoHe "O cypax”
(Bnepsble B 2003 roay, a 3atem 1 peweHusamm ot 2004 n 2009 ro-
0a) OeTanbHO YTOYHEHO 3HAYeHUe MpUHUMNa pasgeneHns Brac-
Tel 1 BaXXHOCTN HE3AaBMCUMOCTU cyaebHo Bnactn. CoaepxxaHue
3TUX PELLEHNA MPeacTaBnsno cobor ACHYI0 OCHOBY A1 YTBEPX-
neHus KoHCTUTyummn kak npaea Hag, nonmtukoi. OTaensHele pop-
Mbl HAPYLLIEHWS 3TOrO MPUHUMMNA U CErOAHS MOXHO 3aMeTUTb B OT-
HOLLEHUSIX MeXAy UCMOIHNTENBbHOM N 3aKOHOAATENbLHOW BNacTs-
MW N UCTIONTHUTENbBHOM 1 cyaebHol BnacTamm, a Takke B obnac-
TAX, KOTOpble paHblLUue OblIN UCKIOYNTENbHBIM "3anoBeaHNKOM™
(pesepBauyein) opraHoB ynpaBfieHns. XOTs MOCTENEHHO yxoamT B
NPOLUIOE NMpaKkTMKa NPUHATUS NON0XeHW MNpaBUTENLCTBA, KOTO-
PbIMU OHO PErYNMPYET OTAENbHbIE BOMPOChHI, ABASIOWLMECS HA OC-
HOBaHUM KOHCTUTYUUM BONpocammn materia legis (4emy, HECOM-
HeHHo, cnocobcTtBoBana u nosunums KoHctutyumoHHoro Cyaa,
BbICKa3aHHasi BO MHOIMMX peLleHnsIX, KOTOPbIMU TakuUe NONIOXEHNS
KaccumpoBaHbl), MpaBUTENLCTBO BCE-TakM C TPYAOM OTBbIKAeT OT
"NPOHUKHOBEHUS B chepy OeATeNbHOCTM 3akoHoaaTens 14,
KoHcTnTyumoHHbin Cyn, 3a BeCcbMa KOPOTKOE BPEMS MOcse
ero dopmmpoanHusa B 2007 rogy OTKpbIT CBOU ABEPU KOHCTUTY-
LIMOHHbIM Xanobam, ToO eCTb aKTUBHO BKJIIOYMIICS B 3aLLUTY OC-
HOBHbIX MpaB 1 cBobo, rpaxaaH. NpuHUMas peLlleHns No KOHC-
TUTYUMOHHBLIM Xanobam, Cya 3a nocnegHne Tpu roga yxe yTeep-
OWUT OCHOBbI XOPOLUEN KOHCTUTYLMOHHO-CYOEOHOM MPakTuKU B
aTon obnactn u npnodpen noeepue rpaxaaH. Ha ocHoBaHuK KO-
nunyectea noctynueLimx (13 000) n peweHHbIx (6onee 8 000) nen
MO KOHCTUTYLIMOHHBLIM Xanobam 1 xanobam 3a nocrnegHne Tpu ¢
nonoBmHo roga KOHCTUTYUMOHHbBIM CyooM MOXHO Obino Obl
cAenatb BbiBOA, YTO 3awmTa npae v cBoOO, YenoBeka no 3Ha4u-
MOCTM cTana npesanupyowen dyHkumen KOHCTUTYLMOHHOIo
Cypa. OpgHako 3Ta 3alimMTa OCTaeTCsi B TEHN HOPMATUBHOMO KOHT-

1B reueHne nocneaHNx HECKONbKNX NeT 3aMeTHa TEHAEHUMSA NPUHATUS "3akntodeHnin” MNpa-

BUTENLCTBA, KOTOPbLIMU OHO TAKXE PETYMPYET BOMPOCHI, BLIXOASALLME 32 PAMKM OCHOBHOM
KOMMETEHLMN UCMIONHUTENBHOW BNacTu. Mpn 3TOM yka3aHHble akTbl [paBUTENbLCTBO U HE
nyénukyeT B ciyxeGHOM BECTHMKE, BO u3bexaHne KOHTPOSS UX KOHCTUTYLIMOHHOCTU Y
caHkumii KoHctutyumornHoro Cyna. OgHako Cyg 1 B cnyyae Takmx akToB 0OOCHOBbIBan
CBO€ MONIHOMOYME U BbIHEC HECKOJIbKO PELUEHMWI, B KOTOPbIX ONPEeaenns nx HecooTBeT-
cTBMe KOHCTUTYLUMN 1 3aKOHY.




—_
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pPONS 1 CNOPOB O KOMMETEHLMKU, MOTOMY HYTO NPeaMeTbl STUX CMOo-
POB BCE elle 3a4acTylo SBNS0TCA Bonpocamm 6onee LWmMpoKoro
NOSIMTNYECKOIrO 3HA4YeHNs 1 gocsraemocTtu. Ho 6e3 "oceoboxae-
HMa" Cyga OoT NPUOPUTETHOrO pas3peLleHns 3TUX CropoB, Bbi3-
BaHHbIX, B OCHOBHOM, HeyBaxeHuemM KOHCTUTyuun rocygap-
CTBEHHbIMW OpraHamMun B MPOLLECCe WCMONIHEHUS UX OCHOBHbIX
KOHCTUTYLIMOHHbIX PYHKLINI N HapyLLeHMeM npuHuuna pasaene-
HMS BNnacTen (NpencTaBNSiOWEr0 OCHOBHYIO NPEeanoCbhIIKY As
CYLLLECTBOBAHUSA KOHCTUTYLMOHHOIO OEMOKPATUYECKOr0 rocyaap-
CTBa), HENB3S OXXNAATb 9PDEKTUBHON U AENCTBEHHON KOHCTUTY-
LMOHHO-CcyaebHoW 3aluThl B cdhepe npaB 1 cBobo Henoseka.

Vi

CAuvLwKOM LWNMPOKO onpeaeneHHble NOJIHOMOYUS Ha MPaKTMKe
NpUBENN K WUCKIIOUYUTENbHOM neperpy3ke Cyaa U Kk Heobxoam-
MOCTW B €ro 4aCcTOM "BMeLLATESIbCTBE", YTO HE ABNSIETCA Xapak-
TEPUCTUKON KOHCTUTYLIMOHHLIX CY0B, a CKOpee BCero Takasa ne-
ATENbHOCTb NPUBbLIYHA 419 OPraHOB roCy4apCTBEHHOIO yrpasse-
HUS LU OTAOENbHbIX BUAOB CynoB obuiei opucankumn. Bece 3ato
MOBAMANO0 HA PYHKLMOHANIBHOCTb, @ TEM CaMbIM 1 Ha penyTaumio
n astoputet Cypa. OanHbii Cyd 3 opraHa, KOTOPbIA OOMXKEH
BMELLNBATBCS JINLLb B UCKITIOYUTESBbHBIX Cllydasix, Hadas npespa-
WaTbCA B OpraH "exegHeBHOro Bmellatensctsa”. KOHKpPeTHO
Cyn nocne BBeAeHUS MHCTUTYTA KOHCTUTYLMOHHOWM >anobbl n
Opyrux >xanod cTan CAUWKOM NeperpyXeHHbIM U Bce Oonblue
cTaHoBUJICA "cyaoM OOblYHbIX Ntogen” (a B rnasax rpaxmaaH u
cBoeobpasHbiM "HapOoAHbIM cyaoM”), HO U caM Mo CBOeMy Mo-
paaKy padboTbl U NPABOBOrO PacCyXOeHUsl Ha NpakTuKe CTaHo-
BUTCS BCe HO0JIbLLE MOXOXUM Ha ¢y, obLLel topnuconkumnis,

N KoHcTuTtyumoHHein Cyn Cepbuin TOYHO Takxke Kak U KOHC-
TUTYUMOHHbIE CyAbl B APYrMX CTpaHax nepexopgHoro nepwvopa,
UMEIOLLMX MHCTUTYT KOHCTUTYLIMOHHOWM Xanobbl, cTan "3agbixatb-
ca" OT 9TUX e, BONpekn pe3komy yBenmyeHmto obbema padboThbl
15 B TeuyeHne 2010 ropa obLuee KONMYECTBO Aen B pabote KoHcTuTyumoHHoro Cyna coctasum-

no 10 807, n3 koTtopbix 8 672 (80,24%) - nena no KOHCTUTYLUMOHHbLIM Xxanobam. B 2010 ro-
ny B KoHCTUTYumoHHBbI Cya nocne BceoOLero n3bpanuns cyaei n npokypopoB NOCTYNUIO
1 1815 obpalleHnii, ykasaHHbIX Kak KOHCTUTYLIMOHHAs xanoba, To ecTb xanoba. Cnepgosa-
TenbHO, NepBoHavanbHas npaktuka paboTtel KoHCTUTYUMoHHOro Cyaa no KOHCTUTYLUMOH-
HbIM Xanobam noATBepAna OXUaaHns, YTO LEHTP TAXECTU paboTbl 3TOro opraHa nepe-

OeT 13 061acT HOPMATMBHOIO KOHTPOJIS B 061aCTb CYA0NPON3BOACTBA MO KOHCTUTYLIMOH-
HbIM xanobam, To ecTb B chepy HeNnoCpPeACTBEHHOM 3aLUMTbl OCHOBHbIX MPaB YenoBeka.

KoHdepeHuus, nocesweHHas 20-netunio KC Pecnybnvkn Bonrapus

M KOJNIMYEeCTBa paspeLleHHbix Aen'é. KOHCTUTYUMOHHO-Cyae0HbIl
KOHTPONb TPebyeT pelunTenbHOCTU. OTO GakT, HO OH, B NEPBYIO
oyepenb, TpebyeT CNOKOMHOro pasmbillnenus cynen KoHcTuty-
umoHHoro Cyaa n cybTUNBHOro PacCMOTPEHUS CIOPHbBIX KOHCTU-
TYUMOHHO-NPaBOBbIX BONPOCOB. OH HE TEPMNUT HWN CYET/IMBOI0, HU
NOBEPXHOCTHOIO, a MEHEE BCEro "MexaHU4yeckoro n KOHBemnep-
HOro paspeLueHns gen”.

Ecnu octaBnTb B CTOPOHE HEKOTOPbIE N3 OCHOBHbLIX MPUYUH
60/bLIOro KOMMYecTBa CMOPOB B KOHCTUTYLIMOHHbIX Cydax, Xa-
pakTepPHbIX 4SS BCEX CTPAH NEPExXoaHOro nepnoaa (ABnsoLmxcs
CNeACTBUEM YXE YNOMSAHYTbIX CUCTEMHbBIX NPO6JEM B 3TUX 00-
LecTBax N 3HAYUTENBHOIO PACXOXAEHU Mexay "HOPMaTUBHO-
LLEHHOCTHbBIM" 1 "peanbHbIM”, a TaKXke NepBoHa4YabHbIX YCMEXOB
B 3aLUMTE STUX NPaB B KOHCTUTYLIMOHHBIX Cydax), TO MOXHO yka-
3aTb TOJIbKO Ha HEKOTOPbLIE U3 MPUYNH, NMPUBEALUMX K nepesar-
py3ke KoHcTutyumoHHoro Cyna Cepbumn. 310: BO-repBbix, pac-
wmnpeHne nonHomounii KoHctutyumonHoro Cyga Apyrumy MHo-
rO4YnCcNeHHbIMM BONPOCcamMu, KpoMe ABYyX ero "OCHOBHbIX" NOJSIHO-
Mouninl7; BO-BTOPbIX, LUMPOKME BO3MOXHOCTW O/ HEnocpen-
cTBeHHoro goctyna K Cyay MHOro4YmcneHHblx cyObekToB 6e3

CTpOro ¢gpopMalsbHbIX NPaABOBbLIX CPeACTB8; B-TpEThbMX, MPOXOX-

1 Cyn, MbITAETCS NPeoaoNeTb NPOGAEMY KONMYECTBA AeN Pa3/IMYHbIMM CNOCo6amm Npu NoBbI-
LLIEHHOW aKTUBHOCTN B PACCMOTPEHUN AeN1, MpexXae BCero, nyTem pauyoHanu3aumm opraHm-
3aumn ceoei paboTbl M NOpsiAKa NPOM3BOACTBA B OTHOLLEHWUWN 3TVX AeS1, MOBbILLEHVEM Yncna
LUTaTHbIX COTPYAHWKOB U T.M. Ho Bce 9710 He oka3biBaeTcs ﬂeﬁCTBeHHbIM, noTOMYy 4YTO 605b-
LLIOE KOJINYECTBO KOHCTUTYLIMOHHBIX Xanob BO3HNKAET B PE3Y/bTaTe ABYX OCHOBHbIX MPUYMH:
BO-repBbiX, He3(PPEKTUBHON N HEAENCTBEHHOM NEPBUYHON 3aLLMTLI OCHOBHbIX NMpPaB U CBO-
60p4, 4yenoBeka B Cyaax U aAMVHUCTPATUBHBIX OPraHax; BO-BTOPbIX, OTCYTCTBUS KQYECTBEHHbIX
NpaBoBbIX (3aKkoHOAATENbHbIX) paMok Ans pabdoTtbl KoHCTUTyUMoHHOro Cyna Hap, 3awwmTon
npas 1 cBOOOS, HENOBEKA B YCNOBMSIX LLMPOKO OMPEAENEHHON 3aLLUThl 3TUX NPaB 1 cBOOOL,
MonHomoumst Cyaa AONOSHATENBHO pacLluMpeHbl 3akoHoaaTenem, obecneymBLIMM BO3MOX-
HOCTb HEMOCPELACTBEHHOM NOAAYN KOHCTUTYLIMOHHOW Xanobbl B KOHCTUTYLMOHHbIN Cya, Ha
HapyLLleHve npaea Ha OKOoH4YaHWe cyaebHOro npouecca B padyMHbIi CPoK. Takme KOHCTUTY-
LIMOHHbIE Xanobbl COCTaBNSIOT 6Gonee 0fHOM TPETM OT 06LLEr0 KONMYECTBA NOAAHHBLIX KOHC-
TUTYLIMOHHBIX Xanod, a 6osbLue NoNoBMHbI Xanob, kotopble Cya, paccMaTpuBan B MEpUTY-
me. Hanpumep, B 2010 rogy n3 obero konnyectsa 2421 gaccmanMBaemoro nena no
KOHCTUTYLMOHHbBIM Xanobam B Meputyme Obino BbiHeceHo 590 peLueHunii, 3 KoTopbix 249 -
O MPUHATUN KOHCTUTYLIMOHHOM xanobsbl (42,20 %) n 136 pewenunin (54,61 %), yTeepxaato-
LLMX HapyLLUeHWe npaea Ha OKOHYaHue CyAebHOro npoLecca B PadyMHbIii CPOK.

Mockonbky rpaxaaHe MoryT obpawaTbCst B KOHCTUTYLMOHHBIN Cya HENOCPeACTBEHHO (U
6e3 ynnatbl NoObix COOPOB), TO N KOHCTUTYLIMOHHbIE Xanobbl 1 obpalleHns ocTanuchb
"NpaBOBLIMY CPEACTBaMU AN HECBEAYLMX" BMECTO TOro, 4Tobbl O6bITb CTPOro popmMasb-
HbIMW NPaBOBbLIMU cpeacTBamMu. Mpu 3ToM 3T obpalleHus B cra/qae, ecnn opopMIIEHbI
HeHaa1exalum oo6pasoM, AOMKHbI B COOTBETCTBUM C 3akoHOM "O KOHCTUTYUMOHHOM Cy-
ne" ObiTb BO3BPALLEHbI 3asiBUTENIO PaAN YCTPAHEHNS HEA0CTATKOB M MOTYT ObITb OTK/IOHE-
Hbl, TONIKO ECNN MO CBOEMY COAEPXAHMIO co3patoT nomexu B pabote Cyna. Mx 3assutenu
Yalle Bcero oxuaaioT oT KoHcTuTyumoHHoro Cyaa, 4ToObl OH AeicTBOBa Kak “"opraH ans
UCMPaBIeHNs BCEeX AONYLLEHHbIX HECMPABEANMBOCTER" 1 OPraH Ajis NepecMoTpa BCeX, No
MX CYyObEKTUBHOMY MHEHMIO, "HECNPaBEAINBO pa3peLleHHbIX CMOPOB”. AHaNM3 CIOXUB-
LIeNCs [0 CUX MOP NMPaKTUKM NOKa3biBAET, YTO, HAPSAY C MHOMOYNCIEHHBIMU HEOBOCHO-
BaHHbIMU 06paLLeHnaMn, KOHCTUTYLMOHHbIN Cyf CTankMBaeTcs U ¢ Hannumem 60bLIoro
KONM4yecTBa 06paLLEHNIn B pe3ynbTaTe CYTSXXHbIX HABLIKOB MOAAIOLMNX UX NIUL, UK 3N10Y-
notpebieHns NpaBoM Ha HenocpencTBeHHoe obpalleHve B KOHCTUTYLUMOHHBI Cya, B
CMbIC/E NMOJAYY HECKOJIbKMX AECATKOB 0OpaLleHnin. 3ameyeHbl U ciyyYaun, Koraa oTaesb-
Hbl€ LA TONIbKO B TEYEHME 0QHOro KaneHaapHoro roga nogasanv B cyg 6onee 150 obpa-
LLEHWI, yKa3aHHbIX Kak KOHCTUTYLMOHHAs xanoba.
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OeHne 60MbLIOoro KonmMyecTsa 3akOHOB (4aCcTO U B YCKOPEHHOM
nopaake U Ha BHeo4YepegHbIX 3acep,aH|/|9|x) yepes3 rnpaBnTeib-
CTBEHHYIO M MapnamMeHTCKylo npouenypy 6e3 BO3MOXHOCTU
CprGSHOVI N Ka4eCTBEHHOW OLEeHKN 1 aHain3a Ux COOTBETCTBUA
KOHCTUTYUMN 1 MeXAyHapoAHOMY MpaBy CO CTOPOHbI KOMMe-
TEHTHbIX OpraHoB “ cny>|<6; B-4eTBepTbiX, HeaaekBaTHO perynm-
pOBaHHOE CynonpouM3BOACTBO MO KOHCTUTYLMOHHOWM >anobe,
0COOEHHO B OTHOLLEHUUN NMPUHATNA pelleHnsa o0 A40oNnyCTUMOCTU U
rOAHOCTM KOHCTUTYLIMOHHOM XanoObl, a Takke U BBeJeHne BO3-
MO>XHOCTW OTKJIOHEHNA OT NPUHLUUNa Cy6CI/I,EI,I/IapHOCTI/I KOHCTUTY-
LMOHHOM Xanobbl; B-MSTbiX, YTBEPXKOEHHbIN MOPAO0K NPUHATUS
pelienuin Cyaom UCKIOUYNTENbHO Ha NieHyMe - 3acedaHnn BCcex
15 cynen.

Vi

Mpy 03HAKOMNEHUU C KOHCTUTYLIMOHHBIMU MOJSIOXEHUSMM
cknagpiBaeTcs BrievatneHne, 4to KoHCTuTyumoHHbin Cyn Cep-
611 MMEET OrPOMHYIO CMay 1 Molb. OoHaKo camMoro onpegene-
HUS ponn KoHCTUTyuuoHHoro Cyaa kak caMOCTOATENBHOIO U He-
3aBNCMMOrO OpraHa 1 yTBepXaeHue WUPOoKOoro CcrnekTpa ero nosi-
HOMOuYMI (OBWMM 3HAMeHaTeNleM KOTOPbIX SABMSETCS 3awmTta
KOHCTUTYLMOHHOCTU MNpPaB YenoBeEKa M MEHbLLUMHCTB B CTpaHe)
HEeOOoCTaTOYHO N9 NOHATUS ero HacTosLwen ponn. JJaHHyo posb,
NOMUMO YTBepXAeHHON KOHCTUTYyUMen kKoMneTeHuun, nosIHOMO-
4YMS U MEXAHMU3MOB €€ UCMOJIHEHUS, a TaKXe BANSHUS ero peLle-
HUIA, HEOBXOAMMO paccMaTpuBaTb B KOHTEKCTE OBLLECTBEHHOM
peanibHOCTH, B KoTopoi Cyn, dyHKUMOHUpyeT. (PakTopsbl, BAUSIO-
wye Ha dopmmpoBaHue ponu KoHctutyumoHHoro Cyaa, BecbMa
pasHoobpa3sHbl - OT MOJIMTUYECKUX, MPABOBbLIX, 3KOHOMUYECKNX
00 MHorux gpyrux. lNpuBenem BCEro NuLlb HEKOTOPbIE WX HUX:
MHOrO4YMCIIEHHbIE CNaboCTU MPaBOBON CUCTEMBbI, yrpoxatoLme
ee eguHCTBY (B GOpManbHOM U MatepuasbHOM CMbICAE), U Bbl-
paXeHHbI aHOMMU3M, TO €CTb HEYBaXXEHMEe MNpaBa; HegocTaTouy-
Hasi CTeneHb OEMOKPATUYECKOro NoTeHuMana oTAeNbHbIX KOHC-
TUTYLMOHHBIX UHCTUTYTOB; HE AOBEAEHHbIE 00 KOHLUA pedOopMbl B
obnacTn npaBocyams U rocyaapCTBEHHOM agMUHUCTPALVN; OCO-
60 BbIpaXEHHOE BAUSAHWE MOJNTUYECKUX MAPTUIA HA WUCMOJSHU-
TeNbHYIO BNacCTb; HEAOCTATOYHO OCHALLEHHblE HE3ABUCUMbIE

KoHdepeHuus, nocesweHHas 20-netunio KC Pecnybnvkn Bonrapus

KOHTPOJIbHbIE MHCTUTYThI; 9KOHOMMYECKUIA KPU3UC B CTpPaHe U
Bbl3BaHHbIE M COLMalibHbIE N APYroro poaa BOSIHEHNS 1 HANps-
>XEHHOCTb; BbICOKUI YPOBEHb KOPPYMUUN U OPYTMX aHANOMMYHbIX
SIBNIEHNI B 0OLWECTBE; OTCYTCTBUE aKTUBHOIO AEMOKPATUYECKOrO
06LLECTBEHHONO MHEHUSI N CUJIbHBIX albTEPHATUBHbLIX AEMOKpa-
TUYECKUX (FPaxXaaHCKNX) ABUXEHWI; OTCYTCTBUE AEMOKpPATNYEC-
KOW Tpaguuyn n passBuUTOM NOJNTUHECKOM 1 NPABOBOW KYSbTYPbI.

OpHako, HECMOTPS Ha BblilleykasaHHoe, KOHCTUTYLMOHHOMY
Cyny Cepbuun B npolueallemM nepmoae yaanocb YKPenuTb KOHC-
TUTYLMOHHO-CYAEDOHbIN KOHTPOJSb KaK BaXKHYIO U 00683aTENbHYIO0
GYHKUMIO B IOOOM KOHCTUTYLIMOHHOM, AEMOKPATUYECKOM roCy-
[ApPCTBE M NONIOXUTb OCHOBY XOPOLLEN KOHCTUTYLIMOHHO-Cyae0h-
HOM NPaKTUKN.

VIl

OnbIT COBPEMEHHbBIX FOCYOAPCTB B (PYHKUMOHUPOBAHUN
KOHCTUTYLMOHHO-CYAEe0OHbIX MHCTUTYTOB ayTEHTUYEH, @ KOHCTU-
TYLUMOHHO-NPaBoBasd Teopusa npenoctaBngeT BO3MOXHOCTb AJiS
pa3HOOOpPa3HOro TONKOBAHUA 3TOM MPaKTUKN U OTHOLLUEHWUN
KOHCTUTYLMOHHbIX CYA0B K "HOPMaTUBHO-LLEHHOCTHOMY" C OZHO
CTOPOHbI, U K "AeNcTBUTENBHOCTM" - C Apyron. [loaTomy B coye-
TaHUN KOHCTUTYLLMOHHbIX PELLEHUIA C XOPOLIE KOHCTUTYLMOHHOW
NPaKkTUKOM (onpenensitolein Ka4eCTBO KOHCTUTYLIMOHHO-CYaeb-
HOro KOHTPOJISI) U TEOPETUHECKMMM MO3HAHUSMU B 3TO 061acTn
KoHcTunTyumnoHHbi Cyn Cepbumn cerogHs nbitaeTcsa HAMTU U Bbl-
paboTaTtb NpaBusibHble CTaHAAPTbl A1 OCYLLECTBEHUS KOHCTU-
TYUMOHHO-CYAeOHOro KOHTPOTS.
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I. ApyTIOHSIH
lNpeacenarens KoHctutyumoHHoro Cyaa
Pecnybnvkun ApMmeHusi

CuncTemMHbIi MOHUTOPUHI
KOHCTUTYLMOHaNu3mMa n npoo6siemMbl pa3Butus
KOHCTUTYLIMOHHOM I0CTULUN

O6ulecTBeHHbIe MPOLECChbl B COBPEMEHHOM MUPE Marso
4YeM OTINYAKTCH OT TEX COUMASIbHbIX MOTPSACEHUN, KOTOPLIE B
NPOLLUIOM Beke AMKTOBann HeobXoAMMOCTb (OpMUPOBaHUS
cneumanmanpoBaHHbIX MHCTUTYTOB CYAeOHOro KOHCTUTYLMOH-
HOro koHTpons. CyllecTBeHHOe pasnnyne 3ak/to4aeTcsi B TOM,
4TO HOBblE peanumn TPeBYIOT afleKBATHbIX CEMOAHSILLUIHEMY MUPO-
YCTPOMCTBY MexaHM3MOB obecnedyeHns oOLLEeCTBEHHOW cTa-
OunbHOCTN N pa3BuTUs. OCHOBHLIMWN XapakTepUCTUKaMmn COB-
PEMEHHOro Mupa CTanu CUCTEMHas! HEeYCTOMYNBOCTb, Pa3Ho-
XapakTepHbIEe KPU3NCbl, MHOTOLIBETHbLIE PEBOJIIOLUU, COLMalb-
Has gerpajaums, LeHHOCTHO-CUCTEMHas HeonpeaeneHHOCTb.
Yenoseyeckas Xn3Hb, Kak BbICLLAS LLEHHOCTb, NpeBpaTuiach B
opyame 6opbbbl 3a HEKME HE BOCMPUHMMAEMbIE COLMabHbIM
OO0NbLUMHCTBOM naeansi.

nmobanbHasa yrpo3a MUpy U Cornacuio sIBASeTCs OCHOB-
HbIM BbI3OBOM COBPEMEHHOCTU. HaCKOMbKO YENOBEYECTBO FO-
TOBO MPOTMBOCTONATb 3TOMY, B KakOW CTerneHu conocTaBUMbI
COrNacoBaHHbIE YCUNS B 3TOM HanpaBiEHMN C PEasbHbIMU
yrposamu gectabunbHocTn? TpyoHO HANTU OAHO3HAYHbIE OT-
BETbl HA 3TM BONPOCHI. OHU, C TOYKM 3PEHNS KOHCTUTYLMOHHO-
NpaBoOBOro Noaxoaa, UMetoT Kak HaarocygapCTBEHHbIE, Tak U
BHYTPUIrOCYOAPCTBEHHbIE cnaraemMble. YTo kacaeTcs nocnea-
Hero, To Mbl ybexaeHbl, HTO NepcneKTUBbl HeponyL,eHus
o6wecTBeHHOro gucbGanaHca opraHM4Yecku CBSI3aHbl C
npo6seMmaMu KOHCTUTYLMOHaNU3auum oOLLeCTBEHHbIX
OTHOLUEHUMN.

KoHdepeHuus, nocesweHHas 20-netunio KC Pecnybnvkn Bonrapus

OcHOBHOI 3akoH CcTpaHbl AomkeH 6a3npoBaTbCs Ha BCHO
cucteMy pyHOaMeHTaNbHbIX LLIEHHOCTEN rpaxaaHCKoro oolLe-
CTBa U rapaHTMpoBaTb MX YCTOMYMBYIO, HAAEXHYIO 3ALUNTY U
BOCMPOM3BOACTBO. ITU LEHHOCTU, B CBOI o4yepenb, popmu-
PYIOTCS Ha NPOTSXKEHUN BEKOB, KaXXO0€ MOKONEHME nepeoc-
MbICNIMBAET NX N CBOUMW O0MNOJSIHEHUAMU rapaHTUpyeT Aanb-
Henwee passmTue. Ypaydya conyTcTByeT TeM HauusM U Ha-
poaam, y KOTOpPbIX 3Ta Uenb HE NpepbiBaeTCA UInN cepb-
€3HO He UCKpPUBNISIeTCS.

"KoHCcTUTynpoBaHMe" 06LEeCTBEHHbIX OTHOLLEHWI, ycTa-
HOBJIeHUe Npu BceoodLemM cornacum oéueoda3aTenbHbIX
npasun NOBeAeHUs, NCXOOA N3 NX XapakTepa, GopMbl, Kpyra
oxBaTa, COCTOSIHUS NPUMEHEHUS, LEHHOCTHO-CUCTEMHbIX
OpUEHTUPOB, HGOPMUPYET COOTBETCTBYIOLLYIO KOHCTUTYLIMIOH-
HYI0 KyNbTypy. MOHATME "KOHCTUTYLMOHHAs KynbTypa” MO-
XeT XapaKkTepn3oBaTbCHl KaK UCTOPUYECKU CIIOXUBLUAS-
cq, ycToilumBas, obGorawieHHas OnbiITOM MOKOJIEHUMIA 1n
BCero 4yenoBe4yecTBa onpegesieHHas LLeHHOCTHasa cucre-
Ma y6eXxaeHunii, npeacTaBsieHuli, NPaBOCO3HAHUSA, ABNSA-
IOWUXCA OCHOBOWM [AAHHON0 KOHKpPEeTHOoro obwecTtBa B
npouecce yCTaHOBJIEHNS U FrapaHTUPOBaHUS O0LLLECTBEH-
HbIM cOrjlacuemM OoCHoOBoOMoOJsaralowmux npaevn geMokpa-
TUYECKOro U npaBoBOro noeepeHus. KOHCTUTYUMOHHas
KYyNbTypa XapakTepusyeT TakKe Ka4eCTBO M YPOBEHb B3aUMO-
OTHOLLEHUNI KOHCTUTYLMOHHLIX CyObEKTOB U MHCTUTYTOB, CTe-
MeHb "3penocTu” NPaBoOBbIX OTHOLLUEHUA MEXAY HUMMU.

KOHCTUTYUMOHHasA KynbTypa - He abCcTpakTHOe MOHATUE,
OHa NPOoSIBNSETCS B aKCNOJIOrMYeckmnx oCHoBax camMon KoHCTu-
Tyumn, BOo Bcex cdepax ObiTna obliecTsa, NPOSABASETCH Ha
NPOYHOM OCHOBE BblpaboTaHHbIX, BbICTPAOAHHbIX, BbIBEPEHHbIX
3a BeKa LLeHHoCcTel 1 ngeanoB. KOHCTUTYUMOHHAs KynbTypa Ha-
XOOUT CBOE NpeMeTHOE MPOSIBJIEHNE B MPUHATLIX 3aKOHaxX U
MHbIX NPaBOBLIX akTax, B COOMOAEHNM OCHOBHbIX MPUHLIMMNOB
MeXAyHapoaHOoro npaea, B NONTUYECKOM CUCTEME rocynap-
CTBa, OEATENIbHOCTU MNOMUTUYECKUX WUHCTUTYTOB W OPraHoB
BNIaCTU, WX B3aMMOOTHOLLUEHUSIX, B OOLLLECTBEHHOM cCTaTyce
JINYHOCTWN, ee NPaBoOCNOCOBHOCTH.

B npaBoBOM, AeMOKpPaATMHECKOM OOLLLECTBE KOHCTUTYLIU-
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OHHaA KysnbTypa npepanonaraet afeKkBaTHbIi YPOBEHb
KOHCTUTYUMOHanu3ama. A cyTb NocfieJHEro 3aKksi04aeTCH He
TONbKO B TOM, KaKoB 3akpemnieHHblh KOHCTUTYumMen KOHCTUTY-
LMOHHBIA CTPOW U Kakne NPUHLUMNbI IEXAT B OCHOBE B3anMO-
OTHOLIEeHWM npaBa 1 Bnactu. CywecTBeHHO TO, KaK NposB-
nseTcs AaHHbI KOHCTUTYLMOHHbIA CTPOW B OOLLEeCTBEH-
HOWM XXM3HM, HACKOJIbKO 061eKaloTCs B MI0Tb M KPOBb OCHOBO-
nonarawowuve npuHunnel KoHCTUTyuum, KTO aBNSeETCSH
DEeNCcTBUTENbHLIM MCTOYHUKOM U HOCUTENEM B1IACTU, HACKOJS1b-
KO rapaHTUpOBaHO M 3aLUMLLEHO AOCTOMHCTBO Ye/0BeKa, Hac-
KOJIbKO MpaKkTU4ecku pasgeneHbl, He3aBUCUMbI 1 cbanaHcu-
pOBaHbl MHCTUTYThI FOCyaapcTBeHHOM BnacTu. Ux obecneyve-
HUe - OCHOBHOW KpUTEepUin OLLeHKN KOHCTUTYLUOHaNM3ma
N KOHCTUTYLMOHHOW AeMoKpaTum B ctpaHe. OO6LiecTBy,
noasM HeobxoduM He CBof, A00OPbIX HAMEPEHU, a peasibHO
aencteyowasa KoHcTutyums.

KoHcTuTyuMoHanusm - 310, B UTOre, Hanm4ume oco3-
HAHHOW CUCTEeMbl KOHCTUTYLIMOHHbIX LLeHHOCTEW B o0Le-
CTBEHHOM XXU3HN, BO BCEX NPOSIBJIEHUAX COLMaJIbHOro No-
BeAEHUS JIMYHOCTU. LIeHHOCTHOE N3MEpPEHME KOHCTUTYLMO-
HanM3mMa Kaxxgoro CyBepeHHOro Hapoga ¢ y4eToOM ero coumno-
KYNbTYPHbIX OCOOEHHOCTEN ONpeaenseT ypoBeHb OOLLLECTBEH-
HOW 3pefnocTu OaHHOro couuyma, CTeneHb CTaHOBJIeHUS
rpaXxaaHcKoro cornacus n ctabunbHOCTM.

Ecnun po XVIIl Beka pasButme NOANTUKO-NPABOBON MbICNU
NPWBENO K MPUHATUIO KOHCTUTYLNIA, K naee yCTaHOBNEHUS 00-
LEeCcTBEHHOro cornacus nocpeactsoM OCHOBHOro 3akoHa co-
umanbHoro obuwecTsa, TO oOCHOBHasa 3apa4va XXI Beka - ra-
paHTUpPOBaHUE B CTPaHe KOHCTUTYLMOHANN3Ma, KOTOPbINA
SIBNIIeTCH OCHOBOW YCTOWYMBOIro pa3BMTusa ooLiecTea.

JdaHHas 3apa4va BbiABUraeT Ka4eCTBEHHO HOBbIe Tpe-
O0oBaHMA K pa3paboTke U BHeAPEHUIO LLeJIOCTHOW cuUcTe-
Mbl MOCTOAHHOW KOHCTUTYLMOHHON ANAarHOCTUKU N KOHC-
TUTYUNOHHOIO MOHMTOPWHra, C MNMOMOLLBI KOTOPbIX BO3-
MOXHO BbISIBUTb, OLLEHUTb U BOCCTAHOBUTb HapyLUEHHbIN
KOHCTUTYLIMOHHBbIN GanaHc n ob6ecneynTb ANHaAMN3M pasBu-
NS, CTabunbHOCTb B MHOTOMEPHOM COLManbHOM 00LLECTBE.

Hawwn aHanm3bl NpuBEnM K BbIBOAY, YTO UMEHHO OTCYT-
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CTBUE AENCTBEHHOro MexaHn3ma CBOEBPEMEHHOro Bbl-
SIBJIEHUS U BOCCTaAHOBJIEHUSI HAPYLUEHHOro KOHCTUTYLM-
OHHOro 6anaHca CTaHOBUTCS OCHOBHOM NPUYUHOWM HaKonN-
JIeHUs COOTBEeTCTBYIOLWE oTpuuaTeNibHOW OOL,eCTBEH-
HO 3Heprun, Kotopas, Habupas KpPUTUYECKYI0 Maccy,
NPUBOAUT K coLlManbHbIM B3pbiBaM. PeanbHas XX13Hb Noka-
3blBaeT, YTO OCOOEHHO B TpaHChOpMUPYOLWKMXCS 0bLLLecTBax
He 3a4eNCTBOBaHbl COOTBETCTBYIOLLUVE MEXaHU3Mbl MOCTOSAH-
HOW KOHCTUTYLMOHHOM AMarHOCTUKU N MOHUTOPUHra, a cylle-
CTBYIOLLYE CUCTEMbI KOHCTUTYLIMOHHOIO KOHTPOJIS U I0CTULUN
HE B COCTOSIHUM afekBaTHO pearnpoBaTb HA COBPEMEHHbIE
BbI30OBbI'.

MoHaTne “amarHocTmka” MMeeT rpeyvyeckoe Npoucxoxae-
Hue (diagnostikos) n npeacTasngaeT onpeaeneHHblii Mexa-
HU3M BbISIBJIEHUSI CACTEMHON LeJIOCTHOCTU U (PYHKLMO-
HanbHOW AgeecnocoOGHOCTU ucclieayeMoro oobekra c
y4eTOM COMOCTAaBMMOCTU OCHOBHbIX NMapamMeTpoOB ero
(PYHKUNOHUPOBaAHNA KpUTEepuanbHbiM OCHOBaM 3arnpor-
PaMMMPOBAHHOIO U €CTeCTBEHHOI0 COCTOSAHUA AaHHOro
o0GbekTa.

MoHATHE KOHCTUTYLMOHHAA ANArHOCTMKA OXBaTbiBa-
eT BeCb MexXaHU3M OLL,eHKU KOHCTUTYLIMOHHOCTU B 00LLe-
CTBe, BbISIBJIEHUS] COOTBETCTBUSA peasibHbIX O0LECTBEH-
HbIX OTHOLUEHUA KOHCTUTYLMOHHO YCTAHOBJIEHHbIM HOp-
MaM U npuHumnam. KOHCTUTYUMOHHAs guarHocTuka - Cro-
co0 1 BO3MOXHOCTb onpeaenieHns cteneHn GyHKLMOHaNbHOMN
neecrnocobHOCTM 0OLLEeCTBEHHOro opraHmama B uenom. OHa
Heobxoauma, B MEPBYIO o4Yepenb, ANSA BbIIBJIEHUSA UCTUHHO-
ro COCTOSSHUS U TEeHAEeHUUW pPasBUTUA KOHCTUTYLMOHA-
nu3ma B obLwecTBe.

1 Vicnonb3oBaHne ABYX MNOHATUI “KOHCTUTYLMOHHbIA MOHUTOPWHI” 1 “KOHCTUTYLMOH-

HbI KOHTPONbL” - HE CNy4aMHOCTb. Mbl cuMTaeM, 4TO CUCTEMA KOHCTUTYLIMOHHOIO
KOHTPOSIA, OOHNM N3 OCHOBHBbIX 3BEHbEB KOTOPOW ABNSIETCS CyAEOHbIN KOHCTUTYLIM-
OHHbIi KOHTPOJIb, TONILKO HA ONpPenesIeHHOM YPOBHE CUCTEMHOIO U HEMPEPbIBHOIO
GbYHKUMOHNPOBAHUSE MOXET NPEACTaBNATLCS KaK LLeNoCTHAas CUCTEMA KOHCTUTYLM-
OHHOIO MOHUTOPUHra. B AaHHOM KOHTEKCTE “KOHTPONbL” - 3TO PYHKUMS, “MOHUTO-
PUHI” - dopmMa peanusaumm aTon GyHKUMK, “ANarHoCTnKa” - MEXaHU3M peanm3aunmn
[aHHOM GyHKUMK. M0 CyLLLeCTBY, KOHTPOJIb B HacTosILLLee BpeMS OCyLLL,eCTBNSeT-
Ccsl NOCPEeACTBOM AUCKPETHOro conocTaeneHus o6bekra ¢ camoit KoHcTury-
uueli, a MOHUTOPUHI NpeanoJsiaraeT CUCTEMHOE BbisiBJIieHUe peasibHOro coc-
TOSIHMSA KOHCTUTYLUOHaNu3Ma B obuiecTse.
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O0OBbEKTOM KOHCTUTYLMOHHOW AMArHOCTUKMU SIBNSETCS
00LLLECTBEHHAS XN3Hb B LIEIOM U1, B YACTHOCTU, GYHKLUMOHNPO-
BaHME MHCTUTYTOB BNACTU.

Cy6beKkTaMu KOHCTUTYLLMOHHO ANarHOCTUKMU SBNSIIOT-
CS1: HApPOA Kak UCTOYHMK U HOCUTESNb BNACTW; OpraHbl rocyaap-
CTBEHHOW BNacTU U MECTHOIO CaMOyrnpaBfeHusi; BCe UHCTUTY-
Thl rpaXxaaHCcKoro obLecTBa; Kaxaplii YHenoBeK.

OCHOBOV KOHCTUTYLMWOHHOW AMArHOCTUKU SIBJSIETCH
MNOCTOSIHHO GYHKUMOHMPYIOLWAs cuctema KOHCTUTYLMOHHOIO
MOHUTOPUHra.

OCHOBHbIMM 3apja4aMyU KOHCTUTYLMOHHOW AMarHoc-
TUKUN B YCNOBUSX 0OLLECTBEHHO TpaHchOopMaLIMK, B HACTHOC-
™™, ABNKAIOTCS:

- BbliBNleHVe geduunta KOHCTUTYLIMOHHOCTU B MUPOBO3-
3pEeHYEeCcKo-naeonornyeckon coepe, B chepe 3akoHogaTeNb-
HOro npouecca U gpyrux dopmax npaBOTBOPYECKOW Oesa-
TeNbHOCTMU;

- OUEHKa BHYTPUKOHCTUTYUMOHHbIX AedopmMaunii, BbiSB-
JIEHUE NPUYMH 3TUX aedopmauunini n paspaboTka MeEXaHN3MOB
MX npeononeHns;

- BbiiBNeHne gedopmMaumin KOHCTUTYLMOHHBIX LLEHHOCTEN
M NPUHUMNOB B NPaBONMPMUMEHUTESNIbHOW NPaKTUKE.

OCHOBHbIMM 3aja4aMMU KOHCTUTYLMOHHOIO MOHUTO-
PUHra siBNs0TCA:

- rapaHTMpoBaHne HeobxoaMMoro n OOCTaTo4YHOro ypoB-
HA KOHCTUTYLMOHaNU3Ma B CTPaHe;

- npeogoneHne AedpopMMpPOBAHHOIO BOCMPUATUS OCHO-
BononaramLwmx KOHCTUTYLMOHHbIX LEHHOCTEN N NMPUHLUMNOB B
obuiecTBe, MOBbILLIEHME YPOBHS KOHCTUTYLMOHHOINO MNpaBo-
CO3HaHu4;

- obecneyeHne He0H6X0AMMOro YPOBHS KOHCTUTYLLIMOHANM-
3auum NONTUYECKOr 0 NOBELEHNSA MHCTUTYTOB BNacT N COLU-
anbHOro NoBeAeHNs IMYHOCTU;

- cucTeMHoe obecneyeHne KOHCTUTYLIMOHHOCTM rocyaap-
CTBEHHOrO ynpaBfieHus;

- BbISIBJIEHNE W Y4YeT TPaHCHaAUMOHaNbHbLIX KPUTEPUEB
OLEHKM couuanbHOro NoBeAEHUS YenoBeKa 1 BlacTu.

MHOroneTHui 1 MHOronNaHOBbLIM aHaNM3 AaHHOW Npobne-
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MaTUKW NPUBEN HaC K BbIBOAY, 4YTO obecrneyeHne CUCTEMHOCTH
M NOJIHOLLEHHOCTU CUCTEMbI KOHCTUTYLIMOHHOFO MOHUTOPUHIA
BO3MOXHO TOJIbKO NMpU rnybokoM y4yeTe cneayroLmx obctos-
TENbCTB:

1. @YHKUNOHMPOBAHME COLMANIBHON CUCTEMBI UMEET MHO-
ronaaHoBbI nepapxm4ecknin xapakrep, OCHOBOW KOTOPOM B-
NI9eTca rapaHTupoBaHue n obecrnedyeHne BepxXoBeHCTBa Npasa.

2. Kaxpas nogcmuctemMa coumansHoro obuiectesa obnagaet
onpeaeneHHbIMN pecypcamMmn camMo3allmThl, NPU UcyepnaHum
KOTOPbIX BK/IOYAETCH 3aLLMTHAA cuctema BCEro opraHmama.

3. naBHas MMCCUS UMMYHHOW CUCTEeMbl OOLLEeCTBEH-
HOro opraHuama - coxpaHeHue ¢yHKLUMNOHaNbHOro KOHC-
TUTYLMNOHHOro 6anaHca M cTabUNbHOCTU, Tak Kak HEeBOC-
CTaHOBJIEHME HapylleHHoro 6anaHca, Kak 0TMe4anocCh Bhille,
CTAHOBUTCH MPUYNHOWN HAKOMIEHNA OTpULLATENbHOM 0bLLIeCcT-
BEHHOW 3Hepruu, kotopas, Habupas KPUTUYECKYI0 Maccy, Mo-
XEeT MPUBECTU K OOLLLIECTBEHHbLIM KaTak/IN3Mam.

4. Cuctema KOHCTUTYLIMOHHOIO MOHUTOPUHra Kak KOHTPO-
JpyloLaa cuctema gomkHa pyHKUMOHUPOBATh B CBOMCTBEH-
HOM el NopsaKe HeNPEepPbIBHOCTU U OTHOCUTENIbHO HE3ABUCUMO.

5. JlloGas obuiecTBeHHas NaTonormsa AokKHa akTUBU3NPO-
BaTb U NPUBOANTbL B AEWNCTBME BCIO CUCTEMY KOHCTUTYLIMOH-
HOW camMo3alUnThI.

Cucrema KOHCTUTYLMOHHOIrO MOHUTOPUHra AOO0JIXHa
Ga3upoBaTbCH Ha C/leAyoLMUX OCHOBHbIX NPUHLMNAX:

- B peXuMe HenpepbIBHOro (GpyHKLVMOHNPOBAHMWS BbiSBE-
HMe NoOOro HapyLIEeHNa KOHCTUTYLIMOHHOIO PaBHOBECUS;

- onpeneneHne xapaktepa HapyLLleHUs;

- NMpeasioxXeHne MexaHM3MoB U crnocoboB BOCCTaHOBE-
HUS KOHCTUTYLIMOHHOCTHU;

- rapaHTUpPOBaHME HedoNyLEeHNa HOBOrO HapyLLIEHWs nNpu
BOCCTaAHOBJIEHUN PYHKLIMOHANIbLHOIO PpaBHOBECUS.

Ona peannsauum aTUX NPUHLMMOB C NOMOLLbIO NMocneno-
BaTeNbHOMN KOHCTUTYLIMOHHOW AMArHOCTUKM HEOOX0AMMO Bbl-
0enuTb Takylo rpynny MHAUKATOPOB, KOTOPbIE B COCTOSAHUM
BCECTOPOHHE U LENOCTHO OXapakTepmu3oBaTb KOHCTUTYLIMOH-
HOCTb uccnenyemMbix 06LEeCTBEHHbIX OTHOLIEHUn. CucTemMoii
NoAoOHbIX NHANKATOPOB YacTO NOMb3YIOTCA MHOTME MexayHa-
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POAHbIE OpraHu3auun. XopoLnm NPUMEPOM ABASIOTCH exe-
rogHble NCCrneaoBaHNs aMmepuKaHckoro MHCTUTyTa “ZJom cBo-
6onpbl” (Freedom House) oTHOCUTENBHO TEHAEHUUI pa3BUTUS
KOHCTUTYUMOHHON AeMOKpaTmMKn B CTpaHax mupa. Hamu Taicke
Oblna coenaHa nonbiTka NPeacTaBUTb Hay4YHYIO METOAMKY MNO-
nOOHOro aHanM3a, ¢ KOTOPOW MOXHO 03HAKOMUTLCS B BECTHU-
ke “KoHcTuTyumoHHoe npasocyane” (Homep 4, 2010 roaz, cm.

Takxe cxembl 8-9).

B paHHO paboTe cuntaem HeoOXoAMMbIM NPeacTaBUTb
TakXe HEKOTOpblE€ acrnekTbl OCYLLEeCTBAEHUS CUCTEMHOIO
KOHCTUTYLUMOHHOIO MOHUTOPWHIa, KOTOopble CBSA3aHbl ¢ 06ec-
neyeHuem B AMHaAMuUKe OYHKUMOHANIBHONO pPaBHOBECUS
BnacTtu.

C nosiBneHnemM nepBbIX KOHCTUTYLUNI DYyHOAMEHTANBHON
3aga4yent KOHCTUTYUMOHHOW apxXuUTEKTypbl BbIIO M OocTaeTcs
obecneyeHne PyHKLMOHANBHOro pasaeneHuns n cbanaHcmpo-
BAHHOCTM roCygapCTBEHHOM Bnactu. HeobxoomMmo B nepeyto
oyepenb KOHCTATMpoOBaTb, YTO CpPean AECHATKOB Pa3/IMYHbIX
OOKTPUHaNbHbIX NOAXOO0B K KOHKPETHOM KOHCTUTYLMOHHOMN
MoOenn pasfeneHvus Bnactern eauHOAYLIHO MPU3HaHHOW U
GeccnopHoi aBASIETCS TONLKO TeOopeTMyeckas KoHcTaTauus
HeobXxoOMMOCTM pasfgeneHns n cbanaHCcMpoBaHUS BACTEN.
KoHKkpeTHble noaxoabl, GopMbl U MeTOALI 1, TeM Bonee, Npak-
TUYECKME PELUEHUSA CYLLECTBEHHO OT/NYAIOTCHA B KaxXaomn
KOHCTUTYLMOHHOW CUCTEME.

BmecTe ¢ 9Tum npugeTtcsa peanbHO M HETKO OTBETUTb Ha
BOMPOC, Kak pellaeTcsd 3agada pasgeneHnsa n cbanaHcmpo-
BaHHOCTW BNacTEN B HALLM JHW C Y4ETOM TOM OOBLEKTUBHOM pe-
aNbHOCTU, YTO B MMpPE MOSBUINCH CMEeUnann3npoBaHHbIE Mo-
CYOAPCTBEHHbIE VHCTUTYThI, KOTOPbIE AOJKHbI HE3ABMCUMO
rapaHTUpoBaTb BEPXOBEHCTBO W  HEMOCPEOCTBEHHOE
hencrtene KOHCTUTyLmn.

Mbl y6eXA€EHDI, 4TO, NO 6OABLLLIOMY CHETY, NO CYLLECTBY HU-
4ero He N3MEHUIOChb M aMepuKaHCKast 4OKTPMHA KOHCTUTYLM-
OHHOro pasgeneHnsa n cbanaHcMpoBaHHOCTM BRacTen B Nos-
HOI Mepe Xn3HecnocobHa n B Haww gHU. OCHOBHble TpeboBa-

2 ApyTioHsiH . Ponb KOHCTUTYLMOHHOW AMarHOCTUKM B 06ecrnevyeHnn yCTonYnBocTm 06-

LLLeCTBEHHOro pa3sutus // KoHcTutyumonHoe npasocyaue. 2010. N4/50/. - C. 28-42.
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HUS K 3DDEKTUBHOMY DYHKLIMOHMPOBAHMIO AAHHOW CUCTEMBbI,
Ha Hall B3rNs, 3aK/i04aTCs B CNeayloLLmx Npeanochlikax:

Bo-nepBbIX, pasgeneHue Bnactem - 910, B NepByl0 o4ye-
pedb, GYHKUNOHASNbHbIA, 8 HE MHCTUTYLMOHAaNbHbIN Npouecc,
YTO 4aCTO MyTaeTCa AaXe Ha YPOBHE KOHCTUTYLMOHHbIX pe-
weHnn. OnpeneneHHylo pasgenbHyl0 KOHCTUTYLMOHHO-Mpa-
BOBYIO (PYHKLMIO MOIyT peann3oBaTb PadHble KOHCTUTYLIMOH-
Hbl€ MHCTUTYTHI.

Bo-BTOpbIX, rnaBHas 3agadya KOHCTUTYLMOHHON apXmnTek-
Typbl - obecnevyeHne c6anaHCMPOBAHHOCTU B cucTtemMe (pyHK-
UNA-UHCTUTYT-NOJIHOMOUNS.

B-TpeTbunx, NpUHUMNNAbHLIM ABASETCS BONPOC O YETKOM
pasrpaHn4yeHnn GyHKUMOHANbHbBIX, CAEPXMBAIOLLNX U NPOTU-
BOBECHbIX MOJIHOMOYUN KOHCTUTYLMOHHBIX MHCTUTYTOB BlaCcTU
n obecnevyeHnm onTMManbHOW cOGanaHCUPOBAHHOCTU 3TUX
MOJIHOMOYUA.

B-yeTBEpPTBLIX, HEOTNOXHOM 3aaa4ein COBPEMEHHOIO KOHC-
TUTYUMOHaNn3ma sIBseTcs BHeAPEHME AeecnocobHoro n ag-
GEKTUBHO DYHKUMOHUPYIOLWLEr0o MexaHM3mMa BHYTPUKOHCTU-
TYUMOHHOM camMo3alnTbl, 4ToObl rapaHTUpoBaTb CBOEBpe-
MEHHOE BbISIBNEHME, OLEHKY WU BOCCTAHOBMEHUE @YHKLMNO-
HaNIbHOr0 KOHCTUTYLMOHHOro 6anaHca B AMHamMumke. 91O ABNS-
€TC4, Mo CYLLECTBY, MMaBHOM LLeNbio KOHCTUTYLMOHHOIO MOHMU-
TOpUHra 1 rnaBHOM 3agadvyenl KOHCTUTYLMOHHOIO KOHTPOMS B
Luenom.

OCHOBHbIMW KpUTEPUANbHBIMKW XapakTepucTMkamm obec-
MeYeHUs NepevyncrieHHbIX Bbllle NPeanoChiIoK SBAAIOTCS:

1) obecneyeHne GYHKUNOHANbLHOW HE3aBUCUMOCTU BET-
BEW BnacTu;

2) rapaHTMpoOBaHMe MNOSHOTHI U PYHKLMOHANBHOIO COOT-
BETCTBUS MOJIHOMOYUN KOHCTUTYLMOHHbIX MIHCTUTYTOB;

3) obecneyeHne HeENPEPBLIBHOCTN U HEPYLUMMOCTU PYHK-
LLMOHANIbHOIrO KOHCTUTYLUMOHHOrO 6anaHca B AMHamMuke, B pe-
anbHOM 06LLECTBEHHOM XWU3HW, YTO, B CBOIO 04epenb, npenrno-
naraeT HeZonMyuwleHMe Tak Ha3blIBAEMOro OTYyXaeHns KoHCTu-
TyUMKN OT peanbHOM XU3HU.

Kak obecneumBaloTcs 3TW MpPUHUMNMANbHbIE, Ha Hall
B3rngan, rnoaxoabl K rapaHTUPOBAHMIO KOHCTUTYLUOHHON ae-
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MOKpPaTUM N YCTOMYMBOIO pa3BuUTUSA pasHbix cTpaH? Mbl nonbl-
Tanmcb HaNTWM OTBET Ha NOCTaBMIEHHLIM BOMNPOC, B MNEPBYIO O4e-
penb, Ha OCHOBE CPaBHUTENbHOINO KOHCTUTYLIMOHHOIO aHanusa.

CTpaHbl MMpa HaMK YCrIOBHO Bblin pasfeneHbl Ha cneny-
lowme rpynnol;

1) CWWA, KaHaga, 9noHus n 3anagHoeBponenckme crpa-
Hbl;

2) BOCTOYHOEBPOMNENCKNE CTPAHBI;

3) naTnHoamMepuKaHCcKkMe CTpaHbl;

4) adppuKaHcKmne CTpaHbl;
5) ctpanbl CpegHeii n BoctouHol A3uu;
6) apabckme cTpaHbl;

7) CTpaHbl NOCTCOBETCKOr0 MPOCTPaHCTRA.

MocnegHwe NATb rpynn, ¢ TOYKN 3PEHUS U3y4aeMoi Npob-
eMaTukm U ¢ HEKOTOPbLIMU MCKIIIOYEHMAMU (B NMEPBYIO OYe-
penb, uMetoTcs B Buay NHama n lOxHaa Kopes), ¢ y4eTom cxo-
XMX PE3YNbTATOB KOHCTUTYLIMOHHOW AMArHOCTUKN Mbl 06beau-
HWUAM B OAHY YCJIOBHYIO Fpynny - rpynny CTpaH Tak Ha3biBae-
MO NepexogHon aemMokpaTmn.

Kakvumun npmaHakaMmun oTiandaeTca nepeas rpynna?

Bo-nepBbix, B 3TOW rpynne Kak cama BHYTPEHHSAS CTPYKTY-
pa KOHCTUTYUMK, Tak Y BCE KOHKPETHbLIE KOHCTUTYLIMOHHBIE pe-
LUEeHMS 4eTKOo 6asnpyloTcs Ha GYHKUMOHaNbHOM pa3rpaHuye-
HUM NOSTHOMOYNI KOHCTUTYLIMOHHbBIX MHCTUTYTOB BNAacTu HE3a-
BUCMMO OT (POPMbI NPaBNIEHUS.

Bo-BTOpbIX, 9Ta rpynna OTAMYaeTCs BbICOKMM YPOBHEM
KOHCTUTYLMOHHbIX TpaauuUniA U KOHCTUTYLMOHHO-NPaBOBOWA
KYNbTYpbl, 4HTO GOPMUPYET COOTBETCTBYIOLLYIO Cpealy KOHCTU-
TYLMOHHOIro BOCMAPUATUS COLMaAlbHbIX MPOLLECCOB B OOLLECT-
Be. A 3TO apXMBaXxHO A1 COBPEMEHHOI0 06LLEeCcTBa.

B-TpeTbmnx, 06wednnocodckon 0CHOBOWM KOHCTUTYLIMOH-
HbIX peLleHnin aBnseTcsa obecnedyeHne GanaHca cBoOOMbI,
BNaCTW 1 3aKOHa.

B-4eTBepThIX, B AAaHHOM rpynne GyHKUMOHANBLHO N UHCTU-
TYUMOHaNbHO rapaHTUpPOBaHbl HEMPEPLIBHOCTb, MU3bupae-
MOCTb, MOAOTYETHOCTb M CMEHSEMOCTb BACTU, KOTOPbLIE SB-
NSI0TCA OCHOBOW YCTAHOBMEHUS KOHCTUTYLIMOHHOM AeMOoKpa-
TINn.

KoHdepeHuus, nocesweHHas 20-netunio KC Pecnybnvkn Bonrapus

B-naTbiX, HE CYLLECTBYET peasibHOro aHTaroHMama Mexay
KOHCTUTYLMOHHBLIMU PELUEHUAMU U OBOLLECTBEHHOI MNpakTu-
kKo. KOHCTUTYLIMOHHbIE LEHHOCTU U MPUHLIUMBLI B OCHOBHOM
CcTann HOPMOW COLUManbLHOro NoBeaeHUs o0LLLeCTBas.

[ns BTOpon rpynnbl CTPaH xapakTepHbl TEHAEHUMN MPno-
JIKEHNS K TEM KpUTepuasibHbIM OCHOBaM, O KOTOpPbIX Obino
CKa3aHO B OTHOLUEHUM NEePBON rpynnibl.

LOnsa TpeTbeint 0600LLEHHO rPYNMbl XapakTePHO TO, YTO 3TU
OCHOBBbI B onpeneneHHon mepe nedopmMmpoBaHbl B OCHOBHOM
Ha TPEeX NJI0CKOCTSAX: Ha YpoBHE caMon KOHCTUTYLMK (4TO BKITIO-
YyaeT TakkKe CUCTEMHble gedopmaummn npm BLIBOPE N HEMNOCTO-
AHCTBe OpPM rOCydapCTBEHHOW BNacTn); aedopmaumm B 00-
LenpaBoBO cucteme; nedopM1MpoBaHHOE BOCNPUATUE U pea-
n3aumsg OCHOBOMOJAralWmx KOHCTUTYLIMOHHBLIX LLIeHHOCTEN U
MPUHLUXMNOB Ha YPOBHE NPaBONPUMEHUTENBHOM MPaKTUKU.

TpeTbqa rpynna CTpaH OTIMYAETCHA UMEHHO TEM, YTO 3TU
CTpaHbl B OCHOBHOM MNOLUAY MO NYyTU BHEAPEHUS MOOENbHbIX
KOHCTUTYLMIM U, C TOYKN 3PEHNSA YCTAHOBJIEHNSA KOHCTUTYLLMOH-
HOW OAemMoKpaTum, HaxoOAaATcs Ha aTane obLLeCTBEHHOW TpaHC-
dopmauunn.

M3ydyeHne KOHCTUTYUUI 3TUX CTPaH NokKasblBaeT, 4YTO Ha
3TOM ypoBHe ¢dopmManbHO NpaBoOBOe rocynapcTBO, HApPO4Oo-
BNnacTme, BEPXOBEHCTBO NpaBa, JOCTOUHCTBO YEN0OBEKA, CBO-
6002, KOHCTUTYLUMOHHAs OEMOKPaTUS, pasneneHne BnacTen,
0obLWEeCTBEHHOE cornacue, paBeHCTBO, TONEPAHTHOCTb, MJItO-
panusMm, CoNMaapHOCTb U Apyrue obLenpmnaHaHHbIe LEHHOCTU
B UX OPraHM4eCKOM eUHCTBE CTasiM OCHOBOMN KOHCTUTYLLMOH-
HbIX peweHun. Ho BMecTe C 3TUM peanbHagd OeNCTBUTENb-
HOCTb B 3TUX CTpaHax gpyrasi, oHa okasasnacb B APYroM name-
peHnn. B OONbLWUMHCTBE 3TUX CTPaH He B MNMOJIHOA Mepe
ob6ecneyeHa camogoCTaTo4yHOCTb KOHCTUTYLUMM U nmeert
MEeCTO CyLleCTBEHHasi OTOPBAHHOCTb OCHOBOMoOJaraiwo-
LUX KOHCTUTYLMOHHBbIX LLEHHOCTEeA U NPUHLUMNOB OT CO-
uuanbHOM AENCTBUTEJNIbHOCTU. XapakTepHbIMU 4YepTamMu
nocnegHem 4BASIOTCA:  HU3KUA YPOBEHb KOHCTUTYLMOHHOM
KY/bTYpbl; CUCTEMHAsS HEMOJIHOLLEHHOCTb MexaHn3MoB obec-

3 Mbl He UCK/toYaeM, YTO 1 B NepPBOI rpynne 06HaAPYXUINCL HEKOTOPbIE TEHAEHLMN K

0TX0Ay OT paHee 06LLENPU3HAHHBIX MPUHLMMNOB KOHCTUTYLIMOHANN3MA.
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neyvyeHnss BEpXOBEHCTBa NpaBa; Hannyne nedopMmnpPoBaHHON,
BHYTPEHHE MPOTUBOPEYMBOIN MPABOBON CUCTEMbI; OTCYTCTBUE
€O0MHOr0 LEHHOCTHO-CUCTEMHOIO MOHMMaHUS COUMasbHbIX
OPUEHTUPOB OOLLLECTBEHHOIO PA3BUTUS, HTO B UTOre NPUBOAUT
K 0OLLEeCTBEHHbIM KaTakK/IM3MaM.

[ns cTpaH aToM rpynnbl OCHOBHaA NpobfieMa 3akno4aeT-
CS B CYLLECTBYIOLLEM aHTaroHname mexay KoHcTtutyumen m
NMpPaBOBOW OENCTBUTENIBHOCTLIO B LLENIOM.

O6WwuMMn oTpMuaTENbHBIMU XapakTEPUCTUKAMWU CUCTEM-
HOM TpaHChOPMaALMM B STUX CTPaAHax, Ha HaLL B3NS4, SBASIOT-
csi:

- HEYCTOYMBOCTb W HEOMPEOENEHHOCTb B OOLLLECTBEHHOM
pasBuUTUN U yrnybneHne Kpusauca AoBepus;

- @HTAroHM3M MeXAay NOJNTUKON N KOHCTUTYLMOHHOCTbIO
NPUHMMAaEMbIX PELLUEHWNIA;

- CEpPbE3HbIE YNYLLEHUS N HeA0PabOoTKM B OCYLLECTBIEHNM
LLEHHOCTHO-CUCTEMHbIX NPeobpa3oBaHuii;

- HEenoJIHOUEHHOCTb POPMUPOBAHUSA TPpaxAaHCKOro o6-
LecTBa;

- HECOOTBETCTBME COULMabHbIX OPMEHTUPOB obLlecTBa
KOHCTUTYLUMOHHO NPOBO3rnalleHHbIM AeMOoKpaTnyecko-npa-
BOBbIM LLEHHOCTHAM, TO €CTb Ha/IMYME CYLLLECTBEHHOr 0 Aeduum-
Ta KOHCTUTYLUMOHANN3Ma,;

- HU3KUN YPOBEHb OYHKLVOHANBHON N MHCTUTYLMOHANb-
HOM 0eecnoCOoBHOCTM NMHCTUTYTOB BNAcTU;

- KaK nocrnieaCcTBMe BCEro 3TOro - HakornieHue onpene-
JIEHHOWN OTpMUATeNbHON OBOLWECTBEHHOW SHEPrUK, YTO MOPON
NnPMBOAUT K Pa3HOUBETHOMY COLMaANbHO-MNONNTUNYECKOMY
B3PbIBY C HEN3BEXHBLIMWU TPArM4ecknmMun nocneacTBnaMN.

OcHoBononaratwoume KOHCTUTYLUVOHHbIE LIEHHOCTU B 00-
LECTBEHHOMN NPAKTUKE MOryT rapaHTUPOBaHHO BOMAOLLATHCS
B XM3Hb TaM W B TOW CTEMNEHWU, rTOE€ U B KAKOW CTEMEHN YT-
BepXAeHne KOHCTUTYLUOHHON AeMOKpaTuu SBJSeTCS
CTEep>XHeBOU 3a,a4ei U aKkTyasibHO NOBECTKOW AHSA rocy-
AapcTBeHHON noautukn. OHM He MoryT o6ycnoBnMBaTbCs
TeKyLLen NoANTUYEecKOn LenecoodbpasHOCTbio, 0OCNYyXMBaTb
OlopokpaTnyeckme, KnaHOBble U KPUMWHANIbHbIE WUHTEPECHI,
CcnocobCTBOBaTb CAUSIHUIO MOAUTUYECKMX, aAMUHUCTPAaTMB-
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HbIX 1 3KOHOMMYECKUX CWUJT, 4YTO HENM3BEXHO NPUBOANT K dop-
MUPOBAHUIO KOPPYMMNUPOBAHHOW rocyaapCTBEHHON NUpamMu-
abl.

ObecnevyeHne peanbHOro pasneneHus n 6anaHca Bnac-
Tel, yCTaHOBMIEHME HAPO40BAACTUSA N3 NO3YHIa A0KHbI CTaTb
XUBYLLIEN peanbHOCTLIO. Kaxaoe npaBoBoe pelleHne OOIKHO
NCXOOUTb N3 NpUHLUMNA BEPXOBEHCTBA NpaBa, YTO SIBMSETCS
OCHOBHOW rapaHTuen ctabunbHOCTU KU pa3BuTus. Tam, rae
3aKaH4YMBaeTCcs BepXOBEHCTBO NpaBa, HauMHaeTcs Tupa-
HUdA. 3T0 obecnedymBaeTcsl Takxe MyTeM MnpucnocobneHus
KOHCTUTYLMOHHOW MOPMbl NPaBfEHNs K TEKYLLIMM NONUTUYEC-
KUM nHTepecam. PeanbHOoe npaBoBOE Mepuio AaeMoKpaTu-
3auum obOLecTBa - 3TO YPOBEHb KOHCTUTYLIMOHaNIN3auum
0o0LWeCTBEHHbIX OTHOLUEHWA Ha OCHOBE BEepXOBEHCTBA
npaea+.

Ona cTpaH C HU3KOW KOHCTUTYLUVMOHHOW KyNbTypon OT
KOHCTUTYUMKN 00 peanbHOro KOHCTUTYLMOHaNn3aMa npeactont
npeononeTb elle Hemano TpyaHocten. KoHCTUTyLMoHanM3m
KaK OCHOBa rpaXaaHCcKoro obuwecTBa He MOXET pa3BMBaATbLCS
NPOrpeccrBHO B YC/IOBUSX cnaboii geecnocobHOCTM rocyaa-
PCTBEHHbIX OEMOKPaTUYECKMX CTPYKTYP U AedopMMpOBaH-
HOCTM CaMMX MNOJINTUHECKNX WMHCTUTYTOB.

FnaBHaga 3apaya ycnewHoro ocyw,ecTBieHus oowe-
CTBEHHOI TpaHcdopmMmaLnm - 3TO NOcCJsiefoBaTesIbHOCTb B
KOHCTUTYLMOHaAn3aumMm oO6LEeCTBEHHbIX OTHOLUEHU C
npeoponeHnem KkoHpnukra mexay KoHcruryumemn, npa-
BOBOW CUCTEMOI1 U NPAaBONPUMEHUTENIbHO NPaKTUKON B
uesiom. ToJsIbKO B 3TUX YCJIOBUAX MOXHO 06eCcneynTb Tak-
Xe HeobXoAMMY0 0eecnoCObHOCTb CUCTEMbI pa3faeneHns un
cb6anaHCMpOBaAHHOCTU BRacTel, rapaHTMpoBaTb Heobxoau-
MYIO0 YCTONYMBOCTb 1 AMHAMMN3M OOLLECTBEHHOIO Pa3BmuTus. A
3TO, B CBOIO O4epenb, TpeOyeT HOBbIX (PYHKLLMOHAJIbHBIX U
MHCTUTYLMOHAJIbHbIX PpEeLUeHU BHeAPEeHNS AeiICTBEeHHOMN
CUCTEeMbl BHYTPUIrOCyAapCTBEHHOr0 KOHCTUTYLMOHHOIO
MOHUTOPUHra.

Ham kaxeTcs, 4To CEerogHsillHMe peannn 1 Bbi30Bbl Of-
HO3HAYHO J0Ka3ann akTyaJbHOCTb (PYHKLNOHNPOBAHUS LENO-

4 HEOGXO,EI,I/IMO Takke UMeTb B BMUAY, YTO N KOHCTUTYLLUN ObliBalOT aHTnagemMokpatTnyeckume.
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CTHOM CUCTEMBbI NOCTOSIHHOIO KOHCTUTYLIMOHHOIO MOHUTOPUHIa
B 0OLWECTBE C MOMOLLbIO COOTBETCTBYIOLMX MEXAHM3MOB KOHC-
TUTYLUWMOHHOM ONarHoCTUKN. DTO peasibHbif NYyTb YKpenjaeHns
MMMYHHOWM cCUCTEeMbl 00LECTBEHHOro opraHuama n o6ec-
neyeHus cTabuabHOCTU pa3BuUTUS. VIHCTUTYUMOHAaNbHOE pe-
LWeHne gaHHOM NpobfiemMbl CBA3AHO TakXe C OrnpeneneHunem
nepcnekTUBbl Pa3BUTUS CUCTEMbI KOHCTUTYLIMOHHOIO KOHTPOAS
M onpeneneHnemM Mmecta n poav KOHCTUTYLIMOHHBLIX CY10B B CUC-
TeMe rocyaapCTBeHHOM BNacTu.

Mbl y6exneHbl, YTO HENMPEepPbIBHbI CUCTEMHbI MOHUTO-
PUHI KOHCTUTYLMOHaNM3Ma B o0l ecTBe CTaHOBUTCS nep-
BOoouyepeanHoin dbyHKuMuen rocynapcTBeHHOM BfacTu U Tpe-
OyeT coOTBEeTCTBYIOLWUNX (PYHKLUUOHANBHbIX U UHCTUTYLLUO-
HaNbHbIX peweHuli. B aToM KOHTekcTe HeoO6xoAMMO UC-
KaTb TaKXke BO3MOXHOCTU AajibHewero pasButusa BCem
CUCTEMbI KOHCTUTYLLMUOHHOIO KOHTPONS.

®yHKUMOHaNbHbIE PELUEHUS OaHHOW MPOB/EMbI MOXHO
obecrneynTb Ha Tpex ypoBHAX. B nepByto oyepenb HeE06X0aAMMO
rapaHTMpoBaTb KOHCTUTYLMOHHOCTb camoin KoHcTutyuum.
KOHCTUTYUMS MOXET peann3oBaTb CBOIO MUCCUIO 1 ObITb CaMO-
AOCTAaTOYHOM, €C/iM OCHOBOMNoJfaralwme KOHCTUTYLMOHHbIE
LLEeHHOCTM W MPUHUUNLI ABASIOTCA peasibHOW LEeHHOCTHO-CUC-
TEMHOW OCHOBOW OaHHOro KOHKpeTHoro obuiectBa. BmecTe ¢
3TUM HEeoOX0AMMO MCKIIOYUTL Takne BHYTPUKOHCTUTYLIMOHHbIE
NPOTUBOPEYNA, KaK HEnocnenoBaTenNbHOCTb peanumsaumm
OCHOBHBbIX KOHCTUTYLMOHHBLIX NPUHUMNOB B caMoin KOHCTUTY-
UMM, HECOOTBETCTBME KOHCTUTYUMOHHBIX PYHKLUNIA 1 NOAHOMO-
YMA UHCTUTYTOB BNACTU, BCEBO3MOXHbIE KOHMAUKTLI NpU pea-
amsaumm NPUHUMNOB HEMOCPEACTBEHHOIO U NPeaACTaBUTENbHO-
ro HapoAOBNACTMS, aHTaroHM3M MeXAy BIacTbio U cBOOOAOIA.
MckniounTenbHO BaxHOE 3HaYeHne MeeT Takke obecnedyeHmne
BHYTPUKOHCTUTYLMOHHOIO PyHKLMOHaNbHOro 6anaHca B obuieii
uenm “KOHCTUTYLLMOHHAS LLeHHOCTb - MPUHULUN - HOPMAaTUB-
HOe perynupoBaHue - obecneyeHne AMHAMUYHOCTU PYHK-
LMOHANbHOI0 PaBHOBECUS - MEXaHN3Mbl BOCCTAHOBJIEHUSA
[AAaHHOro paBHoOBecus NpU ero HapyweHun”. Boilwienpuse-
[EeHHble NMpUMepbl NOKa3blBaloT, YTO 0COBEHHO B TpaHCHOPMU-
pytowmxca obliectBax NpPOOoXaeT OCTaBaTbCA akTyasbHOM

KoHdepeHuus, nocesweHHas 20-netunio KC Pecnybnvkn Bonrapus

npobnema nNpeoaoneHns AedopmMmMpOBaHHOCTM BHYTPUKOHC-
TUTYLUMOHHOIo PpyHKLMOHaNbHOro 6anaHca.

BTopoi ypoBeHb o6ecneyeHnsa HenpepbIBHOrO CUCTEMHO-
ro MOHUTOPUHIra KOHCTUTYLUMOHann3ma B obL,ecTBe OTHOCUT-
Cs K rapaHTMpoBaHuio cbHanaHCMPOBAHHOCTU QYHKLUMO-
HasNbHbIX, MPOTUBOBECHLIX U CAEPXMBAIOLLNX MOJHOMOYMUNA
MHCTUTYTOB BNactu. B nepByl oyepeap 3TO OTHOCUTCH K
QYHKLUMSAM 1M NOSIHOMOYMSIM TNaBbl rocygapcTea. Heobxoanmo
HamMoNHUTb peasibHbiM KOHCTUTYLIMOHHO-MNPaBOBLIM COAepXa-
HMEM Takme KOHCTUTYLIMOHHbIE NONOXEHUS, kak: “lMpe3naeHT
cnegut 3a cobnogeHmeM KoHctutyummn” (cm. KoHcTuTyummn:
®paHumm (cT. 5), Nonbwn (cT. 126, NnyHKT 2), Pecnybnukn Ap-
MeHunsa (cT. 49); “Mpe3ugeHT aBnseTca rapaHToMm KoHcTuTy-
umn” (cm. KoHctutyums Poccuiickon Pepepaumn, ct. 80,
NyHKT 2); “Mpe3naeHT obecneynBaeT HopManbHOe PYHKLMO-
HMPOBAHME KOHCTUTYLIMOHHbBIX OPraHOB UM AEMOKPaTUYECKNX
nHcTUTyToB” (cM. KoHcTuTyumm: Moptyranum (ct. 120), Cno-
Bakuu (cT. 101, nyHkT 1) M T. A.).

B npaBoBOM rocygapcTeBe OCHOBHas GyHKkuUus MNpe3naeH-
Ta 3aK/4aeTCsd MMEHHO B rapaHTMPOBAaHMK MOCTYNaTENbHOIO
pa3BUTUSA KOHCTUTYLMOHanM3ma B ctpaHe. C y4eTom Toro obc-
TOSATENLCTBA, YTO PELLEHME 3TOM 3a4a4un npegnonaraeT Takxke
CUCTEMHOE BLISIBNIEHME, OLEHKY 1 BOCCTAHOBIEHNE HAPYLLUEH-
HOro KOHCTUTYLMOHHOro 6anaHca Ha OCHOBE NMPaBOBbIX Mexa-
HM3MOB, [pe3naeHT CTaHOBUTCS MPUHLUNNANBbHBIM 3BEHOM
VIMMYHHOW cUCTEMbl 0OLLLECTBEHHOIO opraHnama. Ham npeac-
TaBNSETCH, YTO C YYETOM 3TOro obCcToATENLCTBA HEOOX0AMMO
KOHCTUTYLMOHHO NpeayCcMOTPETb NOJIHOMO4YME U 06S3aHHOCTb
MpeanaeHTa No NPoBeAeHM0O NOCTOSHHOW KOHCTUTYLMOHHOMN
OMNarHOCTUKN C y4ETOM (PYHKLMOHANBHbBIX MOJIHOMOYMIA APYrX
MHCTUTYTOB BnacTu. HblHelHne oblenpuHATbIE OCHOBHbIE
nosHoMouus naBbl FOCyAapcTBa, B TOM YNCIIE HA YPOBHE B3a-
MMOOTHOLLeHuI MapnameHT-MNpe3naeHT B 06nacTn 3akoHoaa-
TENbHOM NONMNTUKN, KaK MHULMATOPa KOHCTUTYLUVOHHBIX N3Me-
HEHUI nnn Kak obpawatouierocsds B KOHCTUTYUMOHHBIA Cyna
cybbekTa HelOCTaTO4YHbI AN MOJSIHOLEHHOro yyactus MNpeau-
AeHTa B 06LIEM NPOLECCE KOHCTUTYLIMOHHOIO MOHUTOPUHra.
OcobeHHO B cTpaHax HOBOM OEMOKPATUKN HblHE 3a4enCcTBOBA-
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Hbl HepopMasbHble, TEHEBbIE MEXaHU3Mbl KOHCTUTYLIMOHHOW
OMarHoCTUKN, YTO OYEHb OMACHO U HECOBMECTUMO C MPUHLN-
noM npaBoBOro rocygapcrtea. KoHCTUTyUmMs goskHa o6s3bl-
BaTb [pe3uaeHTa obecneymBatb NPOBEAEHNE MOCTOSIHHOMN
KOHCTUTYLIMOHHOW AMArHOCTUKKN C yHacTnemM OyHKLIMOHANbHOW
PO BCEX KOHCTUTYLMOHHbIX CYOBbEKTOB. DTO NpMBEAET Takke
K TOMYy, 4TO [NaBa rocygapcTBa 3ariMeT akTUBHYIO NO3MUMIO B
OCYLLECTBNEHUM aBCTPAKTHOro CyaebHOro KOHCTUTYLIMOHHOTO
KOHTpons. Bo MHOrmx ctpaHax 3a nocnegHue rogbl npe3vngeH-
Thl MPaKTU4eckn He obpawatotcs B KOHCTUTYUMOHHbIN Cya no
BOMPOCaM KOHCTUTYLMOHHOCTM HOPMbl 3aKOHa MAW Opyroro
HOPMAaTUBHOIO akTa.

Ha Haw B3rnag, obuas MHCTUTYUMOHAbHAas CXemMa ocy-
LWECTBNEHNS KOHCTUTYLIMOHHOIO MOHUTOPUWHIa npegnonaraeT
Takxe, YTO rpaxaaHckoe oOLEecTBO UrpaeT NPUHUMNNANbHYIO
pOJib B Pa3BUTUN KOHCTUTYLMOHANN3Ma B CTpaHe. JT0, B Nep-
BYIO 04epeb, 03HA4Ya€eT, YTO Hapo, Kak OCHOBHOM UCTOYHUK U
HOCWUTENb BNacTu SIBAISIETCSA Takk€ OCHOBHbIM rapaHTOM Co0-
NOAEHUS KOHCTUTYLIMOHHBIX LLEHHOCTEN U NPUHUMNOB. Jllobon
OTKJIMK, UCXOAALWMI OT rpaXkaaHCKOro ooLLecTBa B OTHOLLEHMN
BCSKOM aedopmMaumm aTUX LLEHHOCTEN N NPUHLMIMOB, A0JIXEH
cTaTb 0OBEKTOM KOHCTUTYLIMOHHONO MOHUTOPUHIA.

B cBoto oyepenb, MapnameHT n NpaBntensCTBO, Hapsiay Co
CBOVIMU TPaAMUMOHHBIMU DYHKUMSAMU, OOJ/DKHbI HE TOJIbKO B
NPaBOTBOPYECKOM MNPOLECCE MOCTOSHHO YYMUTbIBATbL pPe3yibTa-
Tbl KOHCTUTYLIMOHHOW ANArHOCTUKU, HO U1, UCXOAS N3 CBOMUX MOJI-
HOMOuN, obecneymBaTb HEOOXOANUMBIN KOHTPOJb HaA, NPOLEC-
caMW KOHCTUTYUMOHanM3aumm ob6LeCTBEHHbIX OTHOLLEHWUIA.
OHM N3 NacCUBHbIX MHCTUTYTOB KOHCTUTYLIMOHHOIO KOHTPOJIS
DOJDKHbI cTaTb 6osiee akTUBHBIMU MHCTUTYTAMU KOHCTUTYLMOH-
HOro MOHUTOPWHIa C Y4eTOM TOro 06CTOATENLCTBA, YTO OCHOB-
Hble npaBa 1 cBobOAbl YeNloBeKa ONPEAENsIoT CMbIC/, Coaep-
XXaHue 1 NPUMEHEHME 3aKOHOB 1 APYrvxX NPaBoOBbLIX akTOB, Aes-
TENbHOCTb 3aKOHOOATENIbHOM M WUCMOJNIHUTENLHOW Bnactu. B
pamMkax CBOMX KOHCTUTYLMOHHbLIX NMOSIHOMOYNI NOA0BHYIO pOJib
OCYLLIECTBASIOT TAKXKE APYrMe KOHCTUTYLIMOHHBIE MHCTUTYTHI.

Ocobas ponb B AaHHON CUCTEME OTBOAUTCS 06LLIMM cyaam
n KoHcTutyunoHHomy Cyny.

KoHdepeHuus, nocesweHHas 20-netunio KC Pecnybnvkn Bonrapus

Cyapl o6LLen lopUCOMKLMN N CNIELVNANTN3NPOBaHHbIE Cyabl
npu3BaHbl 06ecneynBaTthb 3TV NpaBa, rapaHTUPYst 4OCTYMHOCTb
cynoB, apdHEeKTUBHOCTb Cya0NPON3BOACTBA N eAMHO0OpasHoe
npuMeHeHne 3akoHOB. MIMeHHO cyaebHas npakTuka [oJkHa
BbISIBUTb CYLLECTBYIOLIME HECOOTBETCTBMA Mexay KoHcTuty-
umen n oencTeyioLLLe NpaBoBON CUCTEMON B LeNTIoM. A 3TO 03-
HayaeT, 4YTo, BO-MEpPBbIX, CyAbl OO/KHbI UrpaTb 6ofee akTmB-
HYIO POJib B OOLLEN CUCTEME KOHCTUTYLIMOHHOIO KOHTPONS, a
BO-BTOPbIX, CyaebHasa npakTuka Oo/iXHa CTaTb BaXHbIM 00b-
€KTOM KOHCTUTYLMOHHON AMNarHOCTUKU.

KOHCTUTYLUMOHHbIE CyAbl, B CBOIO O4EPEnb, MOTYT MOJSIHO-
LLEHHO OCYLLECTB/SATL CBOIO KJIIOYEBYID MUCCUIO B obecneve-
HUN KOHCTUTYUMOHanM3ma B CTpaHe npu cnenyouwmx obc-
TOATENbCTBAX:

1. Ha ypoBHe KOHCTUTYUMN HEOBXOAMMO rapaHTUpPOBaTb
CMCTEMHOE COOTBETCTBME PYHKLUUIA N NOHOMOYUIA KOHCTUTY-
umoHHoro Cyaa. OcHoBHas dyHKuma KoHcTuTyumoHHoro Cyaa
- rapaHTUpoOBaHME BEPXOBEHCTBA W HENOCPenCTBEHHOro
nenctemnsa KoHCTUTyuum. A aTo CTaHOBUTCS BO3MOXHbBIM, €CNN
obecneymBaloTCs CaMOAOCTAaTOYHOCTb KOHCTUTYUMKM, Henoc-
pencTBeHHOe OENCTBME OCHOBHLIX MpaB 1M cBobOn YenoBeka,
KOHCTUTYLMOHHOCTb NPaBOBbIX aKTOB, a NOJINTUYECKME CMNOpPbI
M CNopbl MO KOHCTUTYLMOHHBIM MOSTHOMOYMSM paspeLlaloTcs B
rnpasoBOM MNoJfe.

CerogHsa B MUPE CYLLECTBYIOT €0UHNYHBbIE KOHCTUTYLMOH-
Hble cyabl (kak B 'epmMmaHun, ABCTPUM U HEKOTOPLIX APYrnx
cTpaHax), roe c6anaHCUPOBAHHOCTb MX PYHKLUMA U MOJSHO-
MOYMiN COOTBETCTBYET CEroaHSALLIHNM BblI30BaM KOHCTUTYLLMOH-
HOrO MOHUTOPUHra.

2. NeecnocobHOCTb CcyaeObHOro KOHCTUTYLIMOHHOIO KOHT-
POt BO MHOrOM 32BUCUT OT CUCTEMHOW NOSIHOLLEHHOCTU U 9d-
HEKTUBHOCTM PYHKLMOHMPOBAHUS BCEN CUCTEMbBI KOHCTUTYLN -
OHHOIoO Haa30pa 1 KoHTpoNd. B npencrtaBneHHOM cxemMe NPUH-
uMnmanbHoOe 3Ha4YeHne MMEET rapaHTUpoBaHMEe MMEHHO CUc-
TEMHOCTU HENPEPBLIBHOMO KOHCTUTYLLMOHHOIO MOHUTOPUHrA.

3. naBa rocynapcTBa, kak rapaHT 3dp@PeKTUBHOro yHk-
LMOHMPOBAHUA BCEN CUCTEMbI KOHCTUTYLMOHHOMO MOHWUTO-
puvHra, LOMXEeH CTaTb TakXke rapaHToM peannsaunmn peLueHnn
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KoHctutyumoHHoro Cypa. Knaccuyeckum npuMepoM MOXET
cnyxutb ctatbs 146 KoOHCTUTYyuun ABCTpuM (CTpaHa, rae B
1920 roay 6bin 06pasoBaH nepebli KOHCTUTYUMOHHBIN Cya), B
KOTOpPOW ycTaHOBNEHO: “UcnonHeHne peweHnn KOHCTUTYum-
oHHoro Cyaoa B OoTHOLIeHMW TpeboBaHui, NpeayCcMOTPEHHbIX
ctatbel 137, ocyuiecTBnsieTcs oObl4HBIMU cyaamu. MicnonHe-
HMe npouunx pewennin KoHctutyumnmoHHoro Cyna Bo3naraeTcs
Ha PepepanbHOro npeanaeHTa. icnonHeHne ocyLecTBns-
€TCS YNOJIHOMOYEHHbBIMM MO €ro yKasaHuto 1 B COOTBETCTBUN C
€ro ycMoTpeHnem opraHamu degepaumm Unm 3emesb, BKIIO-
yasa denepanbHylo apmMuio. XogaTaictBo 06 MCNOSHEHUM Ta-
KUX pelieHnin 3agsnsetca PenepanbHomMy npeamnaeHTy KoHe-
TUTYUMOHHbIM Cyaom...”.

4. MpoueccyanbHble MeXaHN3Mbl CyaebHOro KOHCTUTYLM-
OHHOro KOHTPOJSA AO0JIXKHbI B MOSIHOW Mepe COOTBETCTBOBATb
MOSIHOMOYUAM U YHKUMOHANBHOM ponn KOHCTUTYLMOHHOIO
Cyna B obecneydyeHun BEpPXOBEHCTBA W MPSAMOro OencTBuUs
KoHcTutyumn. 9ta npobnema akTyanbHa ocobeHHO B CTpaHax
HOBOW AEMOKpaTUN.

bonee 110 pencTBylOWMX B HACTOSALLEE BPEMS B MUPE
cneunann3npoBaHHbIX OPraHoB CyaebHOro KOHCTUTYLMOHHO-
ro KOHTPONs B 06LEl CNOXHOCTM OCyLLeCTBASAOT 37 pasnuny-
HbIX NOMHOMOYNIA. Mpu 3TOM HU oanH KOHCTUTYUMOHHBIN Cyna,
He obnagaeTt BCEMU 3TUMU MOJIHOMOYMSIMU. HEBO3MOXXHO Tak-
Xe BblAeNnTb xoTs Obl ABa cyaa, KOHCTUTYLIMOHHbIE NOJTHOMO-
4ynsl KOTOPbIX OblsM BGbl MONIHOCTBIO CXOXMW. DTO, €CTECTBEHHO,
MOTOMY, YTO OHM ABNSIOTCS HOCUTENAMW ornpeaenieHHbIX 06-
LLEeCTBEHHbIX OTHOLLUEHWNI CO CBOMMMW KOHKPETHbIMW OCOOEH-
HocTsiMU. BmecTe ¢ TeM Bce OelCTBYOLWME KOHCTUTYLMOHHbIE
CyObl MOXHO YC/TOBHO pPa3fennTb Ha TPpU rpynnbl:

1) nmerowme 6onee 15-16 NoONHOMOYMIA NO OCYLLECTBIE-
HMIO HOPMAaTMBHOI0 KOHCTUTYLMOHHOIO KOHTPOJS, TOMKOBA-
HMO KOHCTUTYLMN 1 3aKOHOB, pa3peLLeHnto CNOPOoB Mo NOHO-
MOYMSAIM, OCYLLECTBIEHNIO HEMNOCPEACTBEHHONW 3aLUUThl KOHC-
TUTYLMOHHbLIX NPaB YesioBeka, a Takke UMEeLMe paclUnpeH-
HbI KPYr cyObekToB, MPaBOMOYHbLIX obpawaTbes B KOHCTU-
TYUMOHHbIN Cyp;

2) BO BTOPYIO rpynmny MOXHO BKJIIOYUTb T€ CyApbl, KOTOPbIE

KoHdepeHuus, nocesweHHas 20-netunio KC Pecnybnvkn Bonrapus

mmetoT 10 -15 OCHOBHbIX KOHCTUTYLIMOHHbIX MOJTHOMO4YUIA OCY-
LWECTBNEHNST KOHCTUTYLIMOHHOIO NMPaBoCyavsi, a Takxke cpas-
HUTENbHO Y3KMIA KPYr 06pallaloLLnXcs CyObeKTOB;

3) B TpeTblo rpynny BXOAAT T€ KOHCTUTYUVOHHbIE CYApbl,
KOTOpblE CTOAT Nepen cepbe3HbIMU Npobnemamu cTaHoBre-
HUS, HE TONTIbKO UMEIOT CINLIKOM OrPaHUYEHHbIE MOTHOMOYMS,
HO K Takon Kpyr obpallaloLlmxcs cybbekToB, Korga, B 4acT-
HOCTWU, 1 3TN NOJTHOMOYUNSI CTAHOBSATCS HEPEaNn3yeMbIMU.

He cnyyaliHo, 4TO HEKOTOpPbLIE CyObl B TeYeHue roga npm-
HMMaIOT COTHM, a MOPOIO U ThICAYM PELLUEHNN, @ €CTb U Takme
KOHCTUTYLMOHHbIE Cyabl, NMPUHATbIE KOTOPbLIMW OKOHYaTElb-
Hble PELLUEHNS HE MPEBbLILLAIDT OAHOI0 AEeCATKa.

Mbl yGexaeHbl, 4TO KOHCTUTYLIMOHHOE NpaBocyaune He byaeT
PYHKUMOHANBHO A0CTaTOYHO HE3ABUCUMbIM M AEEeCNOCOOHbIM,
noka akTbl, AENCTBUS N 6e30eNCTBME BCEX KOHCTUTYLIMOHHbIX
WHCTUTYTOB HE CTaHYT 0OBbEKTOM CYAEOHOr0 KOHCTUTYLIMOHHOMO
KOHTPONSA U BCE KOHCTUTYLIMOHHBIE MHCTUTYTbI HE CTaHYT CyOb-
€KTOM, MMELLMM NpaBo obpalleHns B KOHCTUTYLMOHHBIN Cya,
ToNbKO B 3TOM Clly4ae KOHCTUTYLIMOHHbIE CyAbl MOMYT CTaTb 3¢-
(hEKTUBHBIM 3BEHOM LIEJIOCTHOWM CUCTEMBI KOHCTUTYLIMOHHOIO
MOHUTOPWHra B 00LLECTBE.

Becb 20-11 Bek ybeanTenbHO gokasan, 4To Bepa, Tpagu-
UMM, HPABCTBEHHble HOPMbI, BCA LLEHHOCTHadA cucTema
0o06LEecCTBEHHOro NoBeAeHns, NHble MexaHUu3mMbl CUCTEM-
HOW camMo3aLiuTbl HEMOJIHOLEHHO obGecneYynnu gUHaAMu-
yeckuini 6anaHc M yCTOMYUMBOCTb pa3BUTUA 0oOLLecTBa B
YCNOBUSAX HOBbIX peanuit. OCHOBHblIE BbI30OBbl COBPEMEH-
HOCTW 3aKk/04al0TCA UMEHHO B TOM, 4TOObLI chopMmnpoBaTh Ae-
€CrnocobHYl0 CUCTEMY BHYTPEHHEN camo3alLmnThbl 06LLECTBEH-
HOrO opraHu3amMa. 3T0 CTaHOBUTCS BOSMOXHbIM MYTEM rapaH-
TUPOBaHHOro obecrneyeHnss BepxoBeHcTBa KOHCTUTYUUM 1 aun-
HaMWYHOIrO Pa3BMUTUS KOHCTUTYLMOHANM3Ma.

MoaBoas ntorn, HEOH6XO0AMMO KOHCTATMPOBATb, YTO Ha
OCHOBE MHOroNeTHMX HabnioaeHNn Mbl TONILKO B 0obLlen ¢pop-
Me NpPeacTaBuUIN HEKOTOPbIE COOBpPaKeHNs 0 HeEOH6XOOMMOCTH
BHeOpPEHNS LENOCTHOM N 0eecrnoCOBHOW CUCTEMbI KOHCTUTY-
LLMOHHOIrO MOHUTOPUHra, 6e3 KOTOPOM HEBO3MOXHO rapaHTm-
poBaTb BEPXOBEHCTBO XWBOW KOHCTUTYLUW, YCTONHYNBOCTb U
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JOMHaMMN3M 00LLIECTBEHHOr0 pa3BmTua. B To e Bpems, Ha Hall
B3NS, KOHLEeNTyanbHaa NocTaHoBKa AaHHOW NpobnemMbl OTK-
pbiBaeT peaibHble BO3MOXHOCTU pa3paboTku U BHeOpeHus
COOTBETCTBYIOLLIEN BbI30BAM BPEMEHU NOA0OHOW CUCTEMbI, B
pamMkax KOTopown 0O03HavaloTCcsa Takxke TeHOAeHUMU OanbHen-
llero pasBUTUA MHCTUTYTA CYAeOHOro KOHCTUTYLMOHHOMO
KOHTPONS B LENOM.

KoHdepeHuus, nocesaweHHas 20-netunio KC Pecnybnukn Bonrapus

E. Drumeva

Justice of the Constitutional Court
of the Republic of Bulgaria

Prejudicial Inquiries from the Bulgarian
Constitutional Court

1. As compared to ordinary courts, national constitutional
courts are of a different order in that they command special juris-
diction. Those in EU Member States cooperate with the institu-
tions of the judiciary at EU level, notably the European Court of
Justice (ECJ), with a view to achieving uniform and consistent
application of Community law. Could such cooperation with the
Court in Luxembourg, however, differ from that in which the ordi-
nary courts in EU Member States are engaged? In other words, to
what extent do the established principles of cooperation between
the ECJ and national courts apply to the Constitutional Courts of
EU Member States?

2. Institutional cooperation is based on the founding Treaties
of the European Union. It ensures a robust dialogue with national
courts on matters relating to the interpretation and application of
Community law. More specifically, cooperation takes place
through the mechanism of PREJUDICIAL ENQUIRIES, which
essentially involves the submission of enquiries to the ECJ relating
to cases pending before national courts; the ECJ may be peti-
tioned either in respect of an interpretation of the Treaties or sec-
ondary legislation or the validity of applicable acts of Community
law adopted on the basis of the Treaties (Article 267(1) of the
Treaty on the Functioning of the European Union). Prejudicial
enquiries are the main tool for the development, application and
improvement of Community law. Beyond doubt, the interpretation
and application of national law, where it derives from Community
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law, has been and remains the exclusive domain of national
courts. The ECJ is limited to interpreting and ruling on the validity
of relevant pieces of Community law and, within the PREJUDICIAL
ENQUIRY procedure in each case, to guiding national courts in
clarifying the legal aspects of cases pending before them.
Therefore, national law remains a domain reserved for domestic
courts whilst the ECJ is focused on Community law with a view to
ensuring its uniform application across all Member States. In
other words, PREJUDICIAL ENQUIRIES are essentially advisable
as far as national courts of first and second instance go. However,
where a case is pending before a national court of the highest
instance, that court is required to ask the ECJ for an interpreta-
tion, in other words the procedure is no longer advisable but
obligatory. Such obligation does not arise if the piece of
Community legislation is clear. Where this is the case, in line with
the Acte Claire doctrine developed in ECJ case-law, two situa-
tions may occur?;

- firstly, there may be prior ECJ judgments in which the mat-
ter has already been clarified;

- secondly, the correct interpretation of Community law in the
case at hand may be as apparent and not require disambiguation
or clarification.

2. How does the Bulgarian Constitutional Court (CC) fit into
the framework for cooperation with the institutions of the judicia-
ry at Community level to ensure a uniform interpretation and
application of Community law? Taking into account that Bulgaria
joined the European Union at the beginning of 2007, the compo-
nents of this vital cooperation are still being decided and set in
place in order to ensure that the most appropriate forms that will
enable the country to deliver on its commitments to the EU but
also remain true to its national legal tradition are adopted.

2.1 On the one hand, in its capacity as a court the institution
shares certain common features with ordinary courts (in terms of its
powers). On the other hand, it is distinct and special in terms of the
validity of its rulings (applicable erga omnes), which means that it is

! Case 283/CILFIT and Others /1982/ ECR 3415, paragraphs 14 and 16.
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positioned outside of the judiciary the rules governing its work are
not laid down in the Chapter on the Judiciary of the national
Constitution but in a special chapter entitled "Constitutional Court”.
The Court itself has ruled on its legal standing as follows:

"The Constitutional Court is not a part of the national system
of courts and, therefore, it may not be placed on the top of that
system” ... "It is positioned between the three powers and acts as
a counterbalance to each of them exercising the public powers
vested in it"2.

- At the same time, the Constitutional Court is a public body
to which powers that derive directly from the Constitution are
granted, i.e. it has been established under the Constitution.

3. How does the Bulgarian Constitutional Court cooperate
with the institutions of the judiciary at Community level for the pur-
poses of ensuring a uniform interpretation and application of
Community law? It does so through the instruments of acquis
communautaire and by adhering to the national legal tradition and
applying its constitutional law. For the Bulgarian Constitutional
Court building this form of cooperation has been an evolutionary
process involving a number of small steps. | will try to briefly illus-
trate its main aspects by discussing four of its judgments.

3.1 First steps taken at the time of accession to the
European Union

- Ruling No 3/2004 commonly referred to as "European”.
This ruling concerned the Constitutional amendments, which
Bulgaria had to enact in relation to the crucial issue of surrender
of powers provided for in the national Constitution to the bodies
and institutions of the European Union. According to the ruling:
[...]the acts of primary Community law are essentially internation-
al treaties within the meaning of Article 5(4) of the Constitution3

% Ruling No 18/1993 in Constitutional Case No 19/1993.

3 For Bulgarian legal professional Article 5(4) of the Constitution is a fundamental concept. It
lays down the essential provisions and rules governing the national legal domain as regards
the relationship between national law and international treaties ratified by the Republic of
Bulgaria, which have come into full force and effect following their promulgation. The prin-
ciple known as "moderate monism” is followed, which means that the provisions stipulated
in such international treaties are incorporated into and become a part of national law and

that should a conflict occur between the two, the provisions laid down in the international
treaty apply.
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that - provided they are in compliance with the rules stipulated by
law - are incorporated into and become part of national law [...].

A key feature of secondary legislation is that its acts are not
construed as international treaties within the meaning of Article
5(4) of the Constitution and are, therefore, not subject to ratifica-
tion by the national parliaments following their adoption. They
apply directly and do not need to be transposed into national law.
This is so because the institutions at Community level act within
their respective areas of competence, which have a direct binding
effect on the institutions and citizens in Member States. At the
same time, it should be recalled that the means and mechanisms
for the enactment of secondary legislation and the scope of that
legislation depend on primary law, which essentially comprises
international treaties subject to ratification.

This raises the question of whether or not the adoption of
constitutional provisions granting powers to the bodies of the
European Union to enact legislation that is directly enforceable in
Bulgaria without a requirement for its ratification jeopardizes and
encroaches on national sovereignty [...].

One of the fundamental principles of statehood enshrined in
the national Constitution is Bulgaria's commitment to the estab-
lishment and "promotion of a just international order™ (Article 24,
Paragraph 2). This objective outlines the framework and consti-
tutes the grounds for the country's accession to the European
Union and the acceptance of the direct and universal applicability
of Community law in Bulgaria at supranational level. This is best
exemplified by the provisions laid down in_Articles 5, 4, 85(2) and
149(1)(4) of the Constitution and warrants the conclusion that
Bulgaria is fully open to international law and, hence, the possibil-
ity envisaged in the Constitution to delegate powers and imple-
ment actions with the aim of building a European Union; [...]

With the second amendment of the Constitution (promulgat-
ed in State Gazette (SG) No 18/2005), a new Paragraph 3 was
incorporated into Article 4, which proclaims that Bulgaria is a
country governed by the rule of law. It states: "The Republic of
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Bulgaria shall participate in the building and development of the
European Union" and fulfill all commitments and obligations aris-
ing from the principle of a State governed by the rule of law.

However, with the second Constitutional amendment (SG No
18/2005) no changes were introduced to Article 149, which lays
down the powers of the Constitutional Court. In other words, no
powers for judicial review of the compliance of national with
Community law were granted to the court. The express prohibition
stipulated in Article 149(2) of the Constitution on the possibility to
expand the powers vested in the court beyond those expressly
provided for in the Constitution and the clear awareness, even
back in 2005, that the Constitutional Court would be required to
take part in the cooperation mechanism set in place to ensure the
uniform application of Community law, warrant the conclusion
that the Bulgarian lawmaker understood the powers of the
Constitutional Court, as they existed and were exercised at the
time of Bulgaria's accession to the EU, to be appropriate and rea-
sonably enforceable following accession, including in the context
of the dialogue and cooperation with the ECJ to ensure the uni-
form interpretation and application of Community law.

3.2 Post-membership period

3.2.1 Ruling No 6/2008 in Constitutional Case No 5/2008 did
not concern a dispute in which the Court was petitioned to con-
duct a review in order to ascertain the constitutionality of a chal-
lenged provision with international treaties. In fact, in the motives
accompanying their pleas the parties did not even mention
Community law. However, in order to properly substantiate the
legal arguments set forth in its ruling (by which it proclaimed the
challenged piece of legislation anti-constitutional) the court
resorted to Community law and held as follows:

"[...] In the main, the link between competition and the award
of public procurement contracts is emphasized in Community law
(cf. Council Directives 89/665/EEC and 92/13/EEC). According
to EU law on public procurement, including Directive 2007/66/EC
of the European Parliament and of the Council, which must be
transposed into national law by the end of 2009 at the latest, the
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designation of the body competent to rule on the legality of the
decisions, actions and omissions of contracting authorities, and
on the powers granted to different institutions to monitor the dif-
ferent aspects of the public procurement process, is a discre-
tionary matter to be decided by the national lawmaker on the con-
dition that it acts independently and its decisions are subject to
judiciary or another review in accordance with Article 234 of the
Treaty establishing the European Community.

[...] Some of the opinions presented by the parties to the dis-
pute discuss the need for a review of the legal acts concerned. In
that they are undoubtedly influenced by Directive 2007/66/EC of
the European Parliament and of the Council, which, in its
Bulgarian translation refers to a "review" (in English) and "proce-
dure de recour” (in French), as opposed to the older Council
Directive 89/665/EEC, which makes use of the term "appeal”. It
should nevertheless be taken into account that Directives
89/665/EEC and 2007/66/EC allows the procedure concerned to
be brought not only before a court of law but also before other
bodies of the judiciary, which compromises the use of such
phraseology. According to both directives, the body responsible
for the monitoring of public procurement exercises diverse pow-
ers. Moreover, some of these are not strictly in the domain of jus-
tice administration, inter alia, imposing temporary measures with
a view to rectifying alleged infringements or precluding damages,
the revocation of decisions that contravene the provisions laid
down by law, and the award of compensation. Thus, by outlining
the scope of powers to be vested in the bodies concerned, the
cited directives also outline the possible solutions as regards the
legal position of the body in which powers to carry out controls on
public procurement are to be vested under national law [...]".

3.2.2 Ruling No 1/2008 passed in Constitutional Case No
10/2007. The petitioners request that the court conducts an
abstract review to ascertain the constitutionality of the provision
laid down in Article 149(1) (2) of the Constitution. However, the
arguments set out in the petition in support of the alleged anti-
constitutionality of the cited provision do not refer to Community
law. This is a landmark ruling and an important step forward for

KoHdepeHuus, nocesaweHHas 20-netunio KC Pecnybnukn Bonrapus

the Bulgarian Constitutional Court because the national
Constitution, as already mentioned, does not grant express pow-
ers to it to engage in cooperation with an aim of ensuring the uni-
form interpretation and application of Community law, including
by submitting prejudicial enquiries to the ECJ (Article 149(2) of
the Constitution). This presents a query as to the legal grounds
laid down in the fundamental law upon which the Constitutional
Court may cooperate with judiciary institutions at EU level with a
view to achieving the objective of a uniform interpretation and
application of Community law in line with its legitimate mandate.

Several years ago, the Italian Constitutional Court concluded
that its power to do so did not derive from the Italian Constitution
but from Community law itself.

In its Ruling No 1/2008 in Constitutional Case No 10/2007,
the Bulgarian Constitutional Court found that the grounds for
cooperation with the institutions of the judiciary at EU level derive
not only from Community law but also from the national
Constitution, notably Article 149(1)(4) thereof: "The
Constitutional Court [...] 1(4) rules on the constitutionality of
international treaties to which the Republic of Bulgaria is a signa-
tory prior to their ratification as well as on their compliance with
the universally recognized principles of international law and
international treaties to which it is a party on the basis of its Ruling
No 3/2004 (mentioned above) in which the court held that prima-
ry EU law, i.e. the founding Treaties and their amendments, con-
stitute international treaties.”

- Ruling No 1/2008 in Constitutional Case No 10/2007:

- "The Court, as already noted, has been petitioned to ascer-
tain the constitutionality of Article 149(1) (2). The petitioners
allege that the Preamble and Articles 4(1), 6(2), 19(2), 56 and
134 of the fundamental law contravene the fundamental law.
Without being limited by the cited constitutional grounds
(Article 22 of the Constitutional Court Act), and taking into
account the arguments and opinions submitted in support of
the alleged anti-constitutionality of the law concerned with
legal acts of the European Union or ECJ case-law, the
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Constitutional Court finds that it is necessary to establish

whether or not the latter constitute proper grounds to pro-

claim the provision as anti-constitutional on the basis of the

cited Article 149 (1) (2). In accordance with sub-paragraph 4

of the same law, when petitioned the court may ascertain the

compliance of a law with the international treaties to which

Bulgaria is a party. Within the meaning of Article 15(2) of the

Law on Statutory Acts, where a conflict occurs between the

provisions laid down in national and Community law, the lat-

ter apply as a matter of priority. As regards the cited EU

Directive, its main provisions aim to ensure that each

Member State brings its legislation in compliance with

Community law (Article 249(3) of the Treaty establishing the

European Community), and that national law is subject to full

constitutional review."

In other words, if the Constitutional Court had been peti-
tioned on the grounds of Article 149(1) (4) of the Constitution, it
would have been required to ascertain the compliance of the
challenged provision with EU law. Why? Because primary EU law
essentially comprises international treaties, which in accordance
with Article 5(4) of the Constitution form an integral part of nation-
al law. Therefore, where a conflict occurs between national law
and secondary EU law - derived directly from primary law - the lat-
ter supersedes national law and applies as a matter of priority.
The ruling also explicitly refers to Article 15(2) of the Law on
Statutory Acts, which stipulates: "Article 15(2) (new, SG No
46/2007) Where a statutory act contravenes a Regulation of the
European Union, the Regulation shall apply”.

The position taken within the official doctrine4 criticized the
Constitutional Court alleging that it based its ruling "on formalistic
considerations exploiting loopholes in the law"! Such criticism
was unwarranted and unjust because the Constitutional Court,
acting with caution and prudence (but not out of fear), sought a
way to rule on the matter within the remit of the powers vested in
it by Constitution. | once again recall that the second amendment
of the Constitution enacted in 2005 did not expand its powers as
it was already clear at that stage that Article 149(1)(4) of the

‘A Kornezov, The Constitutional Court case-law in the light of Community law (2007-2008),

Society and law, Volume 11/2009.
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national Constitution would by default incorporate the review con-
ducted to ascertain the compliance of national with Community
law as Article 5(4) had properly substantiated the argument that
membership of the EU did not entail a loss of national sovereign-
ty but simply required the application of Article 5(4) of the Law on
Statutory Acts.

3.2.3 In Constitutional Case No 15/2010 the Court was peti-
tioned under both sub-paragraphs 2 and 4 of Article 149(1) of the
fundamental law, the petitioners expressly asking that the court
also rules on compliance with Community law. In its interim deci-
sion on the merits of the petition, the Constitutional Court found -
for the first time - which the review conducted for the purposes of
ascertaining compliance with Community law was within its remit
of proper competence and proceeded to examine the substance
of the petition. In its ruling, it held that: [...]"it has proper jurisdic-
tion to rule on the petition filed by the President of the Republic by
which it is asked to proclaim the anti-constitutionality of §3f and
$§8a of the Labour Code (§20(2) and §21 of the Law amending
and supplementing the Labour Code), respectively, and ascer-
tain the contravention of §3f and §8a of the Labour Code with
specific provisions of the Universal Declaration on Human Rights,
the International Covenant on Economic, Social and Cultural
Rights, the 1936 Holidays with Pay Convention (No 52) of the
International Labour Organisation, the European Social Charter
(revised), the Charter of Fundamental Rights of the European
Union and the Treaty on the Functioning of the European Union in
conjunction with Directive 2003/88/EC of the European
Parliament and of the Council concerning certain aspects of the
organisation of working time".

In its Ruling No 12/2010, by which the provisions con-
cerned were proclaimed anti-constitutional and in breach of
Community law, the Court held as follows:

"1. Upholds the anti-constitutionality of §3f and §8a of the
Transitional and Final provisions of the Labour Code (§20(2) and
§20(5) of the Law amending and supplementing the Labour
Code), promulgated in SG No 58/2010.

2. Pronounces §3f and §8a of the Transitional and Final
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Provisions of the Labour Code and the Public Servants Act,
respectively, in breach of Articles 24 and 2(1) of the Universal
Declaration on Human Rights; Articles 7b(d) and 2(2) of the
International Covenant on Economic, Social and Cultural Rights;
Article 2 of the 1936 Holidays with Pay Convention (No 52) of the
International Labour Organisation; Article 2(3) of the European
Social Charter (revised); Article 31(2) in conjunction with Article
52(1) of the Charter on Fundamental Human Rights of the
European Union; and Article 7 of Directive 2003/88/EC of the
European Parliament and of the Council in conjunction with
Articles 153 and 151 of the Treaty on the Functioning of the
European Union™.

Special attention should be given to the operative part of the
judgment in the part "in conjunction with Articles 153 and 151 of
the Treaty on the Functioning of the European Union"”, in other
words the fact that the court ruled on the compliance of a provi-
sion laid down in national law with Community law by exercising its
power to conduct a review for the purposes of ascertaining the
compliance of national with international treaties to which
Bulgaria is a party. In its Ruling No 12/2010 the Constitutional
Court applied the Acte Claire doctrine, in the sense that in the
case at hand the interpretation and validity of the relevant piece of
Community legislation was so evident as not to leave any reason-
able doubt.

3.6 The analysis of Community law warrants the conclusion
that the Bulgarian Constitutional Court, as a court of an EU
Member State, albeit one of a special order, should by default
be allowed to submit PREJUDICIAL ENQUIRIES. The fact that
it is a body established by the Constitution, which has proper
jurisdiction to rule within the national legal domain, is not suffi-
ciently powerful enough to preclude the possibility for prejudicial
enquiries to be sent to the ECJ per se. Let us briefly consider the
most important power vested in the Constitutional Court, notably
the exercise of abstract constitutional review in cases of transpo-
sition of Community into national law, by examining a hypothetic
situation in which the court is petitioned by a body outside the
judiciary system. In this situation, the Constitutional Court would
be the only and last instance at which the matter may be reviewed
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at national level. Therefore, in order to achieve a uniform interpre-
tation and application of Community law in all EU Member States,
the Bulgarian Constitutional Court should have the possibility to
send PREJUDICIAL ENQUIRIES.

4. In practice, as compared to ordinary courts of law,
Constitutional Courts tend to be petitioned in respect of matters
within the domain of Community law much less frequently. Why?
Because the powers granted to ordinary courts concern first and
foremost the organisation of the State, in other words they con-
cern the institutions and institutional matters. However, they addi-
tionally concern fundamental rights, which are also enshrined in
the Constitution, and it is in such cases that the measures taken
by the national authorities to transpose or apply Community law
are challenged on the grounds of their compliance with the
Constitution and the principles lay down therein.

In the framework of cooperation with the ECJ pressures may
sometimes occur due to the fact that the disputes brought before
national constitutional courts require discretionary judgment on
legal matters (acts that transpose EU Directives into national law).
They also concern the validity of specific provisions of Community
law and the criteria for such discretionary judgment are derived
from two sources - Community law and the national Constitution.

Finding the right path for further development of cooperation
with the ECJ with the objective of ensuring the uniform interpreta-
tion and application of Community law whilst upholding the digni-
ty and unique identity of the national Constitution, remains one of
the primary tasks of the Bulgarian Constitutional Court. After all,
Community law itself is built on the achievements of constitution-
alism throughout the centuries of its development within the con-
fines of the nation-state.
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T. Birmontiené

Justice of the Constitutional Court of the
Republic of Lithuania

The Influence of Constitutional Review
on Modern Trends of Constitutional Law

1. Introduction

Constitutional review is an important institute of constitution-
al law, without which the constitutional law of most European and
other countries would hardly be imaginable. Constitutional con-
trol influences, and sometimes also determines, the content of
some areas of law as well as formation of new institutes of law. In
the modern world constitutional review, carried out by various
forms and methods, exists not as an idea of perfection of law, but
as one of essential features of a democratic state, and this is
especially evident from the development of statehood in Central
and Eastern Europe at the end of the 20th century.

The purpose of this presentation is to analyse how the insti-
tute of constitutional control changed the concept of constitution-
al law of Lithuania, what changes were undergone in the system
of sources of constitutional law, how the main source of constitu-
tional law-the Constitution itself-has become "living law™ and is
creating a new paradigm of constitutional law.

2. The establishment of the Constitutional Court and its
activity as the main factor that determined the
changes of constitutional law

The restoration of the State of Lithuania at the end of the 20th

century, which was declared in the 11 March 1990 Act "On the Re-
establishment of the State of Lithuania”, is linked with adoption of
several constitutions. However, the constitutions that were valid
for a short time only (the 1938 Lithuanian Constitution was
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restored for a short period of time and the Provisional Basic Law
was adopted in 1990) and which essentially changed the content
of constitutional law, did not exert any crucial influence on the
new concept of constitutional law. Neither did these constitutions
provide for an institution of constitutional review. Constitutional
law used to be investigated from the historical aspect, much
attention used to be paid to an analysis of the text of the constitu-
tion as well as to interpretation of its norms, and individual insti-
tutes of constitutional law were analysed. Constitutional law used
to be treated as an important one, however, as the one being on
the same level as other areas of ordinary law.

The adoption of the 25 October 1992 Constitution of the
Republic of Lithuania (hereinafter-the Constitution) was the cru-
cial factor that determined and is determining the development of
the entire law and constitutional law in particular. The Constitution
has been amended several times', whereas its essential amend-
ment was the adoption of the Constitutional Act of the Republic of
Lithuania "On Membership of the Republic of Lithuania in the
European Union", which defined the relations between constitu-
tional and supranational law (in this act inter alia the place of the
norms of EU law in the Lithuanian legal system is described).

The 1992 Constitution provided for establishment of the
Constitutional Court of the Republic of Lithuania (hereinafter-the
Constitutional Court), the institution of constitutional review, and
defined the areas of its activities. The emergence of the
Constitutional Court also determined the development of a new
area of constitutional law-an institute of constitutional review-and
the growth of newly formed law of constitutional review procedure.

The Constitutional Court was formed and began its activities
in 1993, however, constitutional law was still treated only as being
one among areas of law, perhaps an important one, but as being
on the same footing as other areas of law, and, even as somewhat
less important, since it dictated only some imperatives and
"basics” to other branches of law, but its direct influence on the
legal system remained rather limited.

During this period, which continued for more than five years,
the Constitutional Court adopted some very important acts: one

" Allin all, seven articles of the Constitution have been amended, whereas some of these articles have

been amended more than once.
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of them was the 24 January 1995 Conclusion on the compatibility
of some norms of the Convention for the Protection of Human
Rights and Fundamental Freedoms (the European Convention on
Human Rights) with the Constitution2, which stirred discussions
among some legal scientists regarding several arguments
expressed by the Constitutional Court that were related with valid-
ity of norms of an international treaty in national law. During this
period the Constitutional Court paid much attention to the analy-
sis of the jurisprudence of other constitutional courts and was
"looking for" its own place in the system of state powers.

During this stage, scientists of constitutional law and of other
areas of law discussed a lot about the power of Constitutional
Court acts and their impact upon other areas of law.
Constitutional Court acts were assessed as significant, however,
their place among the sources of law was perceived in a varied
manner.

For a long time, the Constitutional Court did not speak about
the meaning of the acts adopted by it and perception of these
acts as sources of law. There were scientific discussions about
the legal power of Constitutional Court acts and that of their con-
stituent parts; there were also discussions about the role of the
Constitutional Court as the "negative legislator”, about which
legal acts of the Constitutional Court must be attributed to
sources of constitutional law, etc. Institutes of constitutional law
were interpreted not only on the grounds of the Constitution and
the jurisprudence of the Constitutional Court, but also were wide-
ly construed on the basis of ordinary law.

The year 2000 was marked by an essential breakthrough,
when in the jurisprudence of the Constitutional Court the doctrine
of integrity of an act (ruling) of the Constitutional Court was for-
mulated-in its decision of 12 January 20003, the Constitutional
Court noted that a ruling of the Constitutional Court constitutes
one whole; its ruling part is based on the arguments of the stating
part; construing its ruling, therefore, the Constitutional Court is

% The Conclusion of the Constitutional Court of the Republic of Lithuania “On the compliance of Articles
4, 5,9, 14 as well as Article 2 of Protocol No. 4 of the European Convention for the Protection of
Human Rights and Fundamental Freedoms with the Constitution of the Republic of Lithuania” of 24
January 1995. Full texts of all final acts adopted by the Constitutional Court of the Republic of
Lithuania can be found at www.Irkt.It/index_e.html

° The Constitutional Court decision of 12 January 2000 “On the request to construe a Constitutional
Court ruling”
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bound by both the content of the ruling part and that of the stat-
ing part; a decision adopted in connection with the construction
of a ruling of the Constitutional Court is inseparable from the rul-
ing of the Constitutional Court.

Another important ruling of the Constitutional Court was its
ruling of 30 May 20034 wherein the Constitutional Court held that
only the Constitution itself (with amendments) and final acts of the
Constitutional Court, in which the constitutional doctrine is being
formulated, may be sources of constitutional law. The
Constitutional Court noted that, under the Constitution, decisions
(rulings) of the Constitutional Court are obligatory to everyone;
acts of the Constitutional Court are a source of law; under the
Constitution, only the Constitutional Court is empowered to con-
strue the Constitution officially; the Constitutional Court does so
by deciding whether the laws are not in conflict with the
Constitution, whether other acts of the Seimas (Parliament) are
not in conflict with the laws and the Constitution, whether acts of
the President of the Republic and the Government are not in con-
flict with the laws and the Constitution.

Emphasising the importance of its legal acts as sources of
law, in the aforementioned ruling the Constitutional Court stated
that while considering the compliance of laws and other legal acts
(or parts thereof) with the Constitution, the Constitutional Court
develops its concept of constitutional provisions which was pre-
sented in its earlier rulings and other acts, by disclosing new
aspects of the regulation established by the Constitution, which
are necessary for the consideration of a particular case. The insti-
tutions that adopt the acts - the Seimas, the President of the
Republic, and the Government - while adopting new, amending
and supplementing the already adopted laws and other legal acts,
are bound by the concept of the provisions of the Constitution and
other legal arguments presented in the reasoning part of the
Constitutional Court ruling.

In the clarification of the power of acts of the Constitutional
Court, its ruling of 6 June 20065, wherein the Constitutional Court
spoke about its own status, is significant. The Constitutional Court
even had to solve the question whether the Constitutional Court is

a court-a group of Members of the Seimas (Parliament) applied to

* The Constitutional Court ruling of 30 May 2003 “On elections to municipal councils”
The Constitutional Court ruling of 6 June 2006 “On the status of the Constitutional Court”.
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the Constitutional Court with such a doubt. In its ruling of 6 June
2006, the Constitutional Court emphasised that, under the
Constitution, the Constitutional Court is an institution of constitu-
tional justice executing constitutional judicial review, within its
competence deciding on the compliance of legal acts (parts
thereof) of lower power with legal acts of higher power, inter alia
(and, first of all) with the Constitution, and executing its other con-
stitutional powers, as well as guaranteeing the supremacy of the
Constitution in the legal system and securing constitutional jus-
tice. The fact that only the Constitutional Court has the constitu-
tional powers to officially construe the Constitution-to provide the
concept of the provisions of the Constitution, which is binding on
all the law-making and law-applying institutions as well as on the
Seimas, the representation of the Nation, obviously testifies that
the Constitutional Court may not be an institution not implement-
ing state power.

Quite a few acts of the Constitutional Court were devoted for
interpretation of the constitutional doctrine and its significance. The
Constitutional Court emphasised that the constitutional doctrine
cannot be finished at some point, and that it is being formed in con-
stitutional justice cases in the course of interpreting the norms and
principles of the Constitution (Constitutional Court rulings of 30
May 2003, 28 March 20066, 9 May 20067, etc.). The doctrine of
reinterpretation of the constitutional doctrine, which is formed in
Constitutional Court acts, is also significant. The Constitutional
Court has formulated the criteria determining in what situations its
doctrine may be reinterpreted in Constitutional Court acts.

A new doctrine of sources of constitutional law, under which
one distinguishes the sources of two levels-sources of constitu-
tional law which include the Constitution itself and the constitu-
tional doctrine formulated by the Constitutional Court and
sources of constitutional law which include also other sources
such as constitutional laws, the Statute of the Seimas, etc.,
becomes increasingly consolidated in the tradition of Lithuanian
constitutional law.

The jurisprudence of the Constitutional Court has also

® The Constitutional Court ruling of 28 March 2006 “On the powers of the Constitutional Court to review

its own decision and dismiss the instituted legal proceedings as well as on reviewing financing of courts
The Constitutional Court ruling of 9 May 2006 “On the constitutional system of the judiciary and its
self-government, on appointment, promotion, transfer of judges and their dismissal from Office”
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"expanded" the limits of constitutional law. At present it would be
difficult to answer to the question "what relations are not covered
by constitutional law". This is because any issue of ordinary law
may become a serious constitutional problem, inter alia the ener-
gy market, privatisation of the natural gas sector, the implemen-
tation of the project of an atomic power plant, criminal liability of a
legal person, the limitation of social guarantees in the situation of
the economic crisis and its consequences, etc.

3. The influence of the Constitutional Court on the

doctrine of sources of constitutional law

The Constitutional Court has not only formulated the doctrine
of its legal acts as sources of law, but it has also disclosed the sig-
nificance of other sources of law inter alia international treaties
and constitutional laws and has had influence on the formation of
certain new sources of law.

The Constitutional Court has formulated the doctrine of inter-
national treaties as a legal source, which has been gradually
developed, and some elements of this doctrine were specified?.

The Constitutional Court has held that the treaties ratified by
the Seimas acquire the power of the law (Constitutional Court
conclusion of 24 January 1995, ruling of 17 October 1995° and
decisions of 25 April 200210 and 7 April 200411). While interpret-
ing this doctrinal provision, in its ruling of 14 March 200612 the
Constitutional Court held that it cannot be construed as meaning
that, purportedly, the Republic of Lithuania may disregard its
international treaties, if a different legal regulation is established
in its laws or constitutional laws than that established by interna-
tional treaties. Quite to the contrary, the principle entrenched in
the Constitution that the Republic of Lithuania observes interna-
tional obligations undertaken on its own free will and respects uni-
versally recognised principles of international law implies that in

% In a certain aspect, at the initial stage (in its conclusion of 24 January 1995) the Constitutional Court

formulated the legal doctrine of the Convention as a legal source, which is applied differently in crim-
inal and civil law, however, later on, such differentiated application of the Convention was not devel-
oped and the Constitutional Court assesses the Convention as a directly applied legal source without
differentiating the spheres of law. (The principle of a differentiated application of the Convention was
widely discussed and criticised by most scientists of Lithuanian law).

The Constitutional Court ruling of 17 October 1995 “On the Law ‘On International Treaties of the
Republic of Lithuania’”

' The Constitutional Court decision of 25 April 2002 “On the State Pensions of Prosecutors and Soldiers”
12 The Constitutional Court decision of7 April 2004 “On the refusal to investigate part of the petition”
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cases when national legal acts (inter alia laws or constitutional
laws) establish the legal regulation which competes with that
established in an international treaty, then the international treaty
is to be applied.

The European Convention on Human Rights is applied in
Lithuanian law directly. While construing the relation between the
ratified international treaty and a law, in its decision of 25 April
2002 the Constitutional Court held that, under the Constitution,
the Constitutional Court shall consider and adopt decisions con-
cerning the conformity of laws of the Republic of Lithuania and
legal acts adopted by the Seimas with the Constitution of the
Republic of Lithuania. Thus, under the Constitution, the
Constitutional Court shall not consider the conformity of a law with
a legal act having the force of the law. Therefore, the
Constitutional Court does not investigate the compliance of a law
with the legal act which has the power of the law, it refuses to
investigate the petitions of the petitioners regarding the compli-
ance of laws with the international treaties, however, it investi-
gates the compliance of sub statutory legal acts with internation-
al treaties.

The Constitutional Court has emphasised the significance,
first of all, that of the jurisprudence of the European Court of
Human Rights, in the course of deciding the compliance of legal
acts with the Constitution. The European Convention on Human
Rights, being an international treaty, is quite often interpreted as
belonging not only to the sphere of international law, but also to
constitutional law. While deciding the questions on human rights
which are to be attributed also to the sphere of regulation of the
Convention, the courts must at the same time refer not only to the
Constitution, but also to the provisions of the Convention.
Therefore, the Convention and the judgments of the European
Court of Human Rights have the dimension of constitutional law,
even though usually the Convention law is considered as being
subordinate, according to its legal power, to constitutional law.
However, such a formal point of view may not deny the important
circumstance that, while influencing the construction of the cata-
logue of human rights which is enshrined in the constitutions, it
essentially determines the principles of interpretation of rights,
and sometimes even the content itself. The Constitutional Court
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interprets the jurisprudence of the European Court of Human
Rights as a particularly important source for the construction of
law. Such a role of the Convention determines the entrenchment
of the concept of constitutional human rights as innate rights
which are based on the democratic values of the European cul-
ture and helps to foster the constitutional values of human rights.

The Convention and the jurisprudence of the European Court
of Human Rights play a vital role in the development of the doc-
trine of human rights which is formulated by the Constitutional
Court. The interpretation of constitutional rights guarantees by
the Constitutional Court is to a great extend influenced by the
understanding which the European Court of Human Rights gives
to corresponding guarantees in the Convention. The concept of
the Constitution as a living instrument permits the Constitutional
Court to find an answer to most of the questions linked to human
rights in the Constitution and not to oppose the principles of the
Constitution and the Convention.

The exceptional significance of the Convention, neverthe-
less, does not create in certain situations absolute preconditions
for avoiding the intersection of the jurisprudences in the course of
interpretation of law by the Constitutional Court. The intersection
of the jurisprudences, which comes into being due to different
assessments of the legal regulation in cases where the same legal
act was recognised by the Constitutional Court as being in com-
pliance with the Constitution, while the European Court of Human
Rights recognised that the application of the said act was a cause
of the violation of a certain person's rights protected by the
Convention (or vice versa), is one of the most important questions
and raises many theoretical and practical problems. Different
decisions in the intersection of the jurisprudences are determined
by the character of the legal regulation which confronts the
Convention. If such legal regulation does not stem from the
Constitution itself, then ordinary courts should apply the
Convention. If the legal regulation confronting the Convention
stems directly from the Constitution, the answer to such a prob-
lem becomes more complicated, since the problem acquires the
political dimension with a possibility of amending corresponding
provisions of the Constitution.

After Lithuania had become a member of the EU and after the
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13 July 2004 amendment to the Constitution-the Constitutional
Act of the Republic of Lithuania "On Membership of the Republic
of Lithuania in the European Union"-had been adopted (the latter
came into force on 14 August 2004). The Constitutional Court had
also to interpret the relation of EU law (supranational law) with the
Constitution. In the Constitutional Court decision of 8 May 200713,
"On applying to the Court of Justice of the European
Communities™ the Constitutional Court decided to apply to the
Court of Justice of European Communities for a preliminary ruling
on this issue: Is Article 20 of Directive 2003/54/EC of the
European Parliament and of the Council of 26 June 2003 con-
cerning common rules for the internal market in electricity and
repealing Directive 96/92/EC to be construed as obliging
Member States to establish the legal regulation whereby any third
party has the right, at its discretion, providing there exists "the
necessary capacity” of electricity system, to choose as to which
system-electricity transmission or electricity distribution-it wishes
to connect, while the operator of such system has a duty to grant
access to such network?. The Constitutional Court decided that
the issue of consideration of constitutional justice case No. 47/04
at the judicial hearing of the Constitutional Court of the Republic
of Lithuania will take place after the requested preliminary ruling
of the Court of Justice of European Communities is received.

In the arguments of this decision the Constitutional Court
underlined that when investigating whether the disputed law (part
thereof) is not in conflict with the Constitution, the Constitutional
Court officially construes both the Constitution and the law. While
doing so, the Constitutional Court applies various methods of
construction of law: The Constitutional Court has construed the
collision rule, which consolidates the priority of application of
European Union legal acts in the cases where the provisions of the
European Union arising from the founding Treaties of the
European Union compete with the legal regulation established in
Lithuanian national legal acts (regardless of what their legal
power is), save the Constitution itself'4. Therefore, it is necessary
to construe the disputed provision of the Law which was passed

'3 The Constitutional Court ruling of 14 March 2006 “On the refusal to construe the provisions of a

Constitutional Court ruling”
' The Constitutional Court decision of 8 May 2007 “On applying to the Court of Justice of the European
Communities”

KoHdepeHuus, nocesweHHas 20-netunio KC Pecnybnvkn Bonrapus

while implementing inter alia Directive 2003/54/EC, in the context
of the legal regulation established in the said directive. Under
Article 220 of the Treaty Establishing the European Community,
the Court of Justice of European Communities shall ensure that in
the interpretation and application of this Treaty the law is
observed, while under Article 234 of the Treaty Establishing the
European Community, the Court of Justice of European
Communities shall have jurisdiction to give preliminary rulings
concerning the interpretation of acts of the institutions of the
Community (thus, also of Directive 2003/54/EC).

The issue of the relation of international law with the
Constitution has remained important-this issue was interpreted by
the Constitutional Court inter alia in its ruling of 14 March 2006. As
the said questions continue to be of importance, they are further
being developed in the jurisprudence of the Constitutional Court.

The Constitutional Court has also broadened the circle of
sources of law, by substantiating the doctrine of precedent-a new
source of law in the legal system of Lithuania, and has formulated
the main principles of application thereof in the practice of the
courts. The Constitutional Court has substantiated the doctrine of
precedent as a source of law while interpreting the principle of a
state under the rule of law, which is entrenched in the Constitution
and implies continuity of jurisprudence.

In its ruling of 24 October 200715, the Constitutional Court
noted that court precedents are sources of law-auctoritate ratio-
nis; the reference to the precedents is a condition for the uniform
(regular, consistent) court practice as well as that for implemen-
tation of the principle of justice entrenched in the Constitution.
Therefore, it is not permitted that court precedents be unreason-
ably ignored. In order to perform this function properly, the prece-
dents themselves should be clear. Court precedents may not be
in conflict with the official constitutional doctrine, either. On the
other hand, it is not permitted that the significance of court prece-
dents as sources of law be overestimated, let alone be made
absolute. One must refer to court precedents with particular care.

In the Constitutional Court decision of 21 November 200616,

"% These provisions were also interpreted in the Constitutional Court rulings of 14 March 2006 and 21

December 2006
' The Constitutional Court ruling of 24 October 2007 “On court precedents and on lodging complaints
against court rulings whereby one applies to the Constitutional Court or an administrative court”

=l

S



=]
BN

Koucturyuuonnoe MPABOCYAUE - 3(53)'11

the Constitutional Court noted that not only ordinary courts, but
the Constitutional Court itself is bound by the precedents that it
itself has created as well as by the official constitutional doctrine
which has been formulated by the Constitutional Court and which
substantiates these precedents.

In its ruling of 24 October 2007, the Constitutional Court fur-
ther developed the principles of the precedent and stressed that
the Constitutional Court, while referring to its already formed con-
stitutional doctrine and precedents, must ensure the continuity of
the constitutional jurisprudence (its consecution, consistency)
and the predictability of its decisions. It may be possible to devi-
ate from the Constitutional Court precedents created while
adopting decisions in cases of constitutional justice and new
precedents may be created only in the cases when this is
unavoidably and objectively necessary, constitutionally grounded
and reasoned; also the official constitutional doctrinal provisions
on which the precedents of the Constitutional Court are based
may not be reinterpreted so that the official constitutional doc-
trine would be corrected. The necessity to reinterpret certain offi-
cial constitutional doctrinal provisions so that the official constitu-
tional doctrine would be corrected may be determined only by the
circumstances as the necessity to increase possibilities for imple-
menting the innate and acquired rights of persons and their legit-
imate interests, the necessity to better defend and protect the
values enshrined in the Constitution, the need to create better
conditions in order to reach the aims of the Lithuanian Nation
declared in the Constitution on which the Constitution itself is
based, the necessity to expand the possibilities of the constitu-
tional control in order to guarantee constitutional justice and to
ensure that no legal act (part thereof) which is in conflict with legal
acts of greater power would have the immunity from being
removed from the legal system.

The theory of sources of law inter alia sources of constitu-
tional law that is being formulated by the Constitutional Court
constitutes a very important factor as a new paradigm of constitu-
tional law is coming into existence.

KoHdepeHuus, nocesweHHas 20-netunio KC Pecnybnvkn Bonrapus

4. The transformation of the Constitution from
declaration into norms and principles

The emergence of constitutional review and its development
determined the growth of constitutional law and the emergence of
the concept of the Constitution as "living” law. While looking for an
answer whether the norms of ordinary law were not in conflict with
the Constitution, the Constitutional Court had to construe and inter-
pret the Constitution, helping it to become the "living Constitution™.

Of course, we could only guess how constitutional law and its
significance might be understood if constitutional review did not
exist. However, even though the scientific thought "rivalled” with
the jurisprudence of the Constitutional Court, however, the essen-
tial changes in interpreting the concept of constitutional law (the
principal source of which is "living Constitution™) as supreme law
were determined by the jurisprudence of the Constitutional Court.

One should mention the Constitutional Court ruling of 25 May
200417, wherein the Constitutional Court formulated the doctrine of
interpretation of the Constitution (norms and principles thereof) and
the concept of the Constitution as supreme law without gaps. The
Constitutional Court emphasised that due to the fact that the
Constitution is an integral act, that it is comprised of various provi-
sions-both the constitutional norms and the constitutional princi-
ples-among which there may not exist and there is no contradiction,
and which constitute a harmonious system, that the constitutional
principles are derived from the entirety of the constitutional legal
regulation expressing the spirit of the Constitution, and from the
meaning of the Constitution as the act consolidating and protecting
the system of the major values of the state community, the civil
Nation, and which provides the guidelines for the entire legal sys-
tem, as well as due to the fact that the letter of the Constitution may
not be interpreted or applied in the manner which denies the spirit of
the Constitution, only comprehensive interpretation of the
Constitution may provide conditions for realisation of the purpose of
the Constitution as a social agreement and the act of the supreme
legal power, and for ensuring that the meaning of the Constitution
will not be deviated from, that the spirit of the Constitution will not be
denied, and that the values upon which the Nation has based the

Constitution adopted by it will be consolidated in reality.

17 The Constitutional Court decision of 21 November 2006 “On the formation of Seimas provisional
investigation commissions”
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These provisions have been reiterated and have been devel-
oped in subsequent rulings of the Constitutional Court. In the
doctrine of the Constitutional Court the Constitution is interpreted
as law without gaps and any institute of ordinary law can be
assessed in the aspect of its compliance with the Constitution.

The Constitutional Court has also interpreted various issues
of direct application of the Constitution by ordinary courts, in sit-
uations where a court, while solving issues related to human
rights is confronted by significant gaps in ordinary law. In the con-
stitutional jurisprudence, while deciding cases related with a per-
son's constitutional rights, more often than not one has to deal
with an inactive legislator, as well as legal gaps, which especially
encumber the implementation of constitutional social rights. In its
decision of 8 August 200618, the Constitutional Court noted that in
case of legislative omission, which is prohibited by the
Constitution, courts must fill the gaps in the respective individual
case and this must be carried out by applying, first of all, the
Constitution, general principles of law; however, such court's
decision does not remove the duty of the legislator to fill the cor-
responding legal gap. The said Constitutional Court decision may
be of significance when deciding cases regarding the social rights
of a person, the implementation and restoration of which (where
these rights have been violated) would be impossible if the legis-
lator tried to avoid regulating the corresponding relations in a due
way by means of ordinary law.

It is the Constitution itself where the Constitutional Court has
to find answers to the questions which could not be reflected
expressis verbis in the text of the Constitution when it was being
drafted and adopted. One of such important current questions is
reduction of social guarantees in the conditions of the economic
crisis. The Constitutional Court has formed the doctrine of limita-
tion of social rights during an economic crisis. In its decision of 20
April 201019, the Constitutional Court, while providing construc-
tion of provisions of its previous rulings, emphasised the impor-
tance of adherence to constitutional requirements during an eco-
nomic crisis, when various issues of social guarantees are being
decided, and reiterated some of the principles formulated previ-

ously, whereby in exceptional situations, when, due to a grave

" The Constitutional Court ruling of 25 May 2004 “On the Law on Presidential Elections”
' The Constitutional Court decision of 8 August 2006 “On the dismissal of the legal proceedings”
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economic and financial situation that has occurred in the state,
the servants' salaries financed from state and municipal budgets,
as well as awarded pensions that are paid from inter alia social
insurance funds, may be reduced, however, it can be done only by
law, when there is no other economic and financial alternative,
and while following the constitutional principle of proportionality
and other constitutional principles. Such reduction in the remu-
neration for work (and pensions20) must be temporary and
grounded upon the circumstances of the extremely difficult eco-
nomic and financial situation in the state.

The Constitutional Court, while interpreting in its decision of
20 April 2010 the provisions of its former doctrine, formulated the
constitutional imperatives which must be followed by the legisla-
tor while solving the issues of reduction of social guarantees, inter
alia reduction of salaries as well as the pensions paid from the
social insurance fund.

5. The significant influence of the development of the
constitutional jurisprudence on the development of
the scientific doctrine of constitutional law

The scientific research in constitutional law has also provided

a significant contribution for the consolidation of constitutional
law, as law actually determining the development of ordinary law,
in the Lithuanian legal system. The comprehension of the struc-
ture of the legal system underwent changes as well. The legal sys-
tem is understood as being "vertical-horizontal”: constitutional
law rose above ordinary law, while the latter remained in the hori-
zontal position. However, such changes took place during a cer-
tain period of time, when the Constitution in reality underwent
transformation from declaration into the norms and principles
directly applied by courts.

The works of legal scientists and former justices?2! of the

Constitutional Court, who substantiated the new conception of
constitutional law as jurisprudential law, were especially important

20 Constitutional Court decision of 20 April 2010 “On the construction of the provisions of acts of the

Constitutional Court related to reduction of pensions and remunerations during an economic crisis”
The Constitutional Court in the same decision also formulated a duty of the legislator, whereby, the leg-
islator, upon occurrence of an extreme situation, when inter alia due to an economic crisis it is impos-
sible to accumulate the amount of the funds necessary to pay old age pensions must, while reducing
old age pensions, provide for a mechanism of just compensation of incurred losses to the persons to
whom such pensions were awarded and paid, whereby, after the said extreme situation is over, the state
would undertake an obligation before such persons to compensate them, in a fair manner and within a
reasonable time, for the losses incurred by them due to the reduction of the old age pension.
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for the formation of new understanding of Lithuanian constitution-
al law. First of all, constitutional law "discovered” the constitution-
al principles, without forgetting its own norms, later the gap
between constitutional and ordinary law was substantiated, the
conception of the jurisprudential constitution was consolidated,
and constitutional law as jurisprudential law was reasoned. The
concept of constitutional law had to change in essence and this
fact significantly influenced the research of other scientists of
constitutional law, who freed themselves from the fundamental
influence of ordinary law22,

After one had recognised that only the Constitution and the
constitutional doctrine formulated by the Constitutional Court are
sources of constitutional law, the legal science confronted another
problem-the scientists has focused their attention on an analysis of
the jurisprudence of the Constitutional Court, however, in such a
case the constitutional institutes that have not been interpreted in
the jurisprudence of the Constitutional Court receive less attention.

One could ask a question: what has not been said and
explained in constitutional law? However, the concept and defini-
tion of constitutional law as an area of law has remained the
biggest problem in the legal science, especially in the situations
when one is seeking to formulate a certain definition and to
demonstrate the existing gap between constitutional and ordinary
law. Constitutional law is to be treated as supreme law whose pro-
visions are essentially different from ordinary law by their func-
tions, systemic ties, entrenchment in legal acts, as well as by the
system of sources wherein they are entrenched, where the system
of sources encompasses only the Constitution and the acts of its
judicial interpretation, in which the official constitutional doctrine is
laid down. Thus, in terms of the concept and definition of constitu-
tional law, the door for scientific research remains widely open.

21n this context the works of E. Jaragitinas and E. Kiiris are particularly distinguished.
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C. CanmaHoBa
3amectutens MNpencenarens
KoHctutyumnoHHoro Cyna AsepbavigxaHckori Pecriybivkmn

CoBpeMeHHble TeHAEHLUU B3aUMOOTHOLLEHUA
KoHcTutyuuoHHoro Cypa Asep6ainaxaHcKom
PecnyGnuku c cynamm ooLuen iopucamkuum

Ona MmeHs 6onbluas 4ecTb BbICTYNaTb OT UMeHU KOHCTUTYLN-
oHHoro Cypna AsepbaigxxaHckoi Pecnybnnkn Ha KoHdepeHuuu,
MOCBSILLLEHHOWM ABaaLaTON rogoBLMHe co3aaHnsa KOHCTUTYLIMOH-
Horo Cyna Pecnybnuku Bonrapus.

YBaxaemblin NMpeaceparens, yBaxaemble cyabn KOHCTUTY-
umoHHoro Cyna Pecnybnukn Bonrapus! Mo3BosbTe npexnae Bce-
ro nosgpasute Bac ¢ atmm 3HameHaTenbHbIM OHEM, KOTOPLIN,
HECOMHEHHO, SIBNSIETCA MCTOPUYECKUM COObLITUEM, NUMEIOLLMM
6onblloe 3HavYeHmne He ToNbko ans KoHcTutyumoHHoro Cypa, HO
n nns Bcen Pecnybnuku bonrapus.

Mo3BonbTe NpeacTasuTb Balemy BHUMaHUIO oknag Ha Te-
My "COBpEMEHHbIE TEHAEHLMN B3aUMOOTHOLLEHUN KOHCTUTYLM-
oHHoro Cypna AsepbaiigxxaHckon Pecnybnvkn ¢ cyoammn obuieii
opucankummn”.

KOHCTUTYLUMS U KOHCTUTYLUMOHHOE NpaBoCcyaue, SBASACH Cy-
LWECTBEHHLIMU 3JIEMEHTaMM MPaBOBOM KynbTypbl OOLLECTBA,
BINSIIOT Ha KA4€CTBEHHOE COCTOSIHME BCEro COLUMyMa 1 ero npor-
pecc. Llenbto KOHCTUTYLIMOHHOIO NpaBocyaust aenseTcs obecne-
YyeHVe W 3almTa BEPXOBEHCTBA, a Takxe MpAMOoro AencTseud
KOHCTUTYUMN B OEATEeNbHOCTU BCeX CyObekToB OOLLECTBEHHbIX
OTHOLUEHWIA Ha BCEe TeppuTopuUn TOro MamM MHOro rocynapcTea.
OcyuwiectBneHmne xe GYHKUUIA KOHCTUTYLIMOHHOIO MpaBoCcyaus
BO3MOXHO B NPaBOBOM rocyfapcCTBe JMLb Yepes3 peanusauuio
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NMOJIHOMOYUIA OPraHOB KOHCTUTYLIMOHHOIO KOHTPOSS, YCTaHOB-
NEeHHbIX KOHCTUTYUMEN N 3aKOHaMMN.

B psay rocynapcTts, BOCCTAQHOBUBLUMX HE3aBUCUMOCTb U
B3SIBLUMX KYPC Ha MOCTPOEHWE MPaBOBOro, AEMOKPATU4ECKOrO
rocynapcTea, okasanach M Halwa cTpaHa. 3a npolleglve nocne
BOCCTaHOBJIEHUS] HE3aBUCMMOCTU roabl A3epbanoxaHckas Pec-
nyGanka ocyLeCTBUMA LeNbI psg Mep, HEOOXOANMBIX s BOM-
JoLLEHNS OOLLENPU3HAHHBIX MPUHLUMNOB MPaBOBOr0 rocyaap-
cTBa. BaxHelwmm cobbITUEM B CBETE HAYaBLUNXCS NMOSINTUYEC-
K1X 1 NpaBoBbIx pedopm Obino npuHaTre B 1995 rogy nytem Bce-
HapoaHoro pedepeHayma KoHcTuTyumm AsepbaingxaHckon Pec-
nybnuku, NpoBo3rnacuBeLLer obecrneyeHmne npaB 1 cBobo, 4eno-
BEKa M rpakaaHnHa BbICLUEN LIENbIO rOCYAapCcTBRa.

Kak n3BecTHO, 0JHOWN U3 BaXXHbIX NMPaBOBbLIX rapaHTuii 06ec-
nevyeHns npaeB M CBOOOA, 4YenoBeka U rpaxaaHnHa SBAsieTcs
KoHcTnTYumMoHHbIn Cyf - CaMOCTOSTENbHbBIV OpraH rocyaapcTBa,
NPU3BaHHbIN 0b6ecneynTb B 06wecTBe QYHKLUMOHMPOBAHME pe-
XMMa KOHCTUTYLIMOHHOM 3aKOHHOCTU. [1paBOBOM OCHOBOW Oes-
TenbHocTM KoHcTutyumoHHoro Cypa aensetca KoHcTutyuus
AzepbaiigxaHa. HeobxoamMmMocTb CO34aHUs opraHa KOHCTUTYLM-
OHHOro KOHTPOJIA Oblna cBA3aHa, NPeXae BCEro, C KOHCTUTYLN-
OHHO-NPaBOBbLIM 3aKPENJIEHMEM NpUopuTeTa NpaB n ceobop, ve-
noBeka B psaay Apyrux obLieyenoBeqyeckmx LLeHHOCTEeW, C KOPEH-
HOW pedopMOoin rocygapCTBEHHO-MNPABOBLIX MEXAHM3MOB MO UX
obecneyeHnio 1 3aWmTe, ¢ co3gaHnemM apdeKTUBHONO MEXaHN3-
Ma, HanpaBIEHHOrO Ha KOHTPOJIb 32 COONIOAEHMEM MPaB YENOBe-
Ka 1 X 3aLLmTy.

KoHcTuTyumoHHbii Cyn, AsepbaingxaHckol Pecnybnvku kak
WHCTUTYT KOHCTUTYLIMOHHOIO MPaBOCYaVs UMEET CPAaBHUTENBHO HE-
naeHiolo nctopuio. OH 6bin cosaaH B 1998 roay. OoHako 3a Bpems
CBOEro cyLecTBoBaHMs KOHCTUTYLUMOHHbIN Cya Kak cCneupanmamnpo-
BaHHbIM OpraH KOHCTUTYLIMOHHOIO KOHTPONs, GopMynmpysi Nnpaso-
Bble MO3ULMK NO TEM UM MHBIM MPaBOBLIM BOMPOCaM, BHEC CyLLe-
CTBEHHbI BKJ1aZ, B Pa3BUTME OCHOBHbIX MOEN N NPUHLMNOB NPaBo-
BOr0 rocynapcrea, B obecrneyeHne BepxoBeHcTBa KOHCTUTYLMN W
nNpUHUMNa npuopuTeTa npas u ceobo, yenoeeka. Bcneacrtaue ato-
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ro KOHCTUTYUMOHHBIN Cya, cTan OgHUM U3 BaXKHEWLLUNX 3/IEMEHTOB
cynebHoW cUCTeMbI 1 FrOCyapCTBEHHOM BnacTn Pecnybnuku.

Mpupopa KoHcTuTyumoHHoro Cyna AsepbaiigykaHa Kak rnaB-
HOro opraHa cynebHoi 3awmTbl KOHCTUTYLMK OonpenensieT ero
NPeaMETHYIO KOMMETEHLMIO.

CornacHo ctatbe 130 KoHcTuTyuumn KOHCTUTYUMOHHBIN Cyna,
AzepbanoxaHckoi Pecnybnnkmn obnagaet 4ocTaTOYHO LLNPOKKU-
MU KOHCTUTYLMOHHBLIMU MOSHOMOYNSAMN MO OCYLLECTBJIEHMIO
KOHCTUTYLIMOHHOIO KOHTpOoNS. KomneteHums KOHCTUTYLIMOHHOIO
Cyna coCTOUT M3 HECKOJIbKMX MOSIHOMOYMIA, B KPYr KOTOPbIX BXO-
ONT NpoBepKa KOHCTUTYLUMOHHOCTWN 3aKOHOB, MHbIX HOPMAaTUBHO-
MpPaBOBbIX aKTOB U MeXAyHapOAHbIX M MEXIOCYAapPCTBEHHbIX A0~
roBOpPOB, TONKOBaHMEe KOHCTUTYUUM U 3aKOHOB, paspelleHue
CroOpOB O KOMMETEHUMN U Apyrue. Takon WNMpPOKUn CNeKTP Mos-
HOMO4YMM no3sonset KoHCTuTyumoHHomy Cyay OCyLecTBAATb
KOHCTUTYLLMOHHbI KOHTPOJIb BCEV 3aKOHO4ATESIbHOWM CUCTEMBI, A
NnOCPEeACTBOM Pa3bACHEHUA MONOXEHMN KOHCTUTYUMM OKa3bl-
BaTb BAUSIHWE Ha pas3BUTUE MpaBa M MPaBOMNPUMEHUTENBHOMN
MPaKTUKU.

B cBA3M cO cTpeMuTenbHbIM pa3BuTMEM 00LLLECTBA, COBEP-
LLEHCTBOBAHNEM 3aKOHOAATENbHbIX aKTOB, MPaBOBOW CUCTEMbI B
LenoM, AEMOKPATUYECKUX MPOLLECCOB N MEXaHU3MOB 3alUnThbI
npae yenoseka 24 asrycta 2002 roga B COOTBETCTBMN C NPOBE-
OEeHHbIM o0LLeHaunoHanbHbiM pedepeHayMmomMm B KOHCTUTYUMIO
CTpaHbl OblIN BHECEHbI 3MEHEHUA. DTN N3MEHEHUS BbITEKANN
13 0683aTenbCTB, MPUHATLIX Ha cebsa A3epbanaxaHckon Pecny6-
Kol B cdepe npas 1 ceBobo, H4enoBeka B COOTBETCTBUM C MEX-
OyHapOoaHbIMM NPaBOBbIMM akTaMM.

B peaynbtare 3TMX M3MEHEHU 3HAYUTENbHO PaCLLUMPUICS
Kpyr cybbekToB, obnagaooLmx npaBsom obpaweHmnsa B KoHcTuty-
umoHHbIn Cya. Tak, npaBoMm obOpaweHnss B KOHCTUTYLMOHHbIN
Cya, noMrMMO YNOMHOMOYEHHOrO Mo NpaBaM YesloBeka U rpax-
naH, OblNV HageNeHbl U cyabl 00LLEN IPUCONKLNN.

Cynpl o6uel topucamkuum MoryT obpatwartscs B KoHCTUTY-
umoHHbln Cypn, mo Bonpocam, NPeayCMOTPEHHbIM 4YacTbio 1V
ctatbk 130 KOHCTUTYUMK, T.€. O TONKOBaHMK KOHCTUTYUMN 1 3a-
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KOHOB AsepbarigxaHckon Pecnybnuku B nopsigke, yCTaHOBJEH-
HoMm 3akoHoM "O KoHcTuTyuuoHHom Cyne”.

CornacHo ycTaHOBIEHHOMY MOPSAKY CYLLLECTBYIOT ABa 0653a-
TENbHbIX YCNOBWS 418 HanpaBfieHnsl obpatleHus: 1) gaHHoe obpa-
LLleHME JOJKHO ObITb HEMOCPEACTBEHHO CBA3aHO C OCYLLECTBe-
HVeM npaB 1 cBOOO, YenoBeka; 2) obpalleHue O0KHO ObITb CBS-
3aHO C KOHKPETHbLIM AEeI0M, HaxoAsLWMMCS B NPOU3BOACTBE CyAa.

B cootBeTcTBMU ¢ KOHCTUTYUMOHHBIM 3akoHoM "O Hopma-
TUBHO-NPaBOBbIX akTax" Npu 0OGHapPYyXeHUn HeonpeaeeHHOCTEN
M pasnmMymin B CoaepXaHUM HOPMAaTMBHO-NPaBOBOro akTa, a Tak-
Xe MPOTMBOPEYMIA B NMPaKTUKE MPUMEHEHUS HOPMOTBOPYECKUIA
OpraH, NPUHSABLLMI AAHHbIA akT, UM B COOTBETCTBUN C YacTblo IV
ctatbh 130 KoHcTUTyummn AsepbanmxaHckon Pecnybnmkm KoHc-
TUTYUMOHHbIN Cya, AzepbanaxaHckon Pecnybnuku opuumansHo
TONKYET COOTBETCTBYIOLME HOPMBbI.

BaxxHO OTMeTUTb, YTO 0BpaLLEHNS CYO0B UFPaIOT OFPOMHYIO
posb B BbipaboTke npaBoBbix No3uumin KoHctutyumoHHoro Cyapa
npu pasdupaTenbCTBe TEX UM MHbIX MPaBOBbLIX BOMPOCOB. B
CBOIO o4epenb, BbipaboTaHHbIe NPaBoBble NO3ULMK KOHCTUTYUM-
oHHoro Cypa oka3sblBaloT 60MbLLOE BNSHNE HA pa3BUTUE Npasa
M NpaBONPUMEHUTENBHOM NpPakTukn. Kak M3BecTHO, NpaBOBble
no3mumn KoHctutyumoHHoro Cyaa dopMupyoTcs ¢ y4eTOM OC-
HOB KOHCTUTYLMW, €€ BEPXOBEHCTBA U HENOCPEACTBEHHOW CUbI,
MeXAyHapOHbIX aKTOB, CTOPOHOI KOTOPbIX siBnsieTcsa Asepbaing-
XaHckas Pecnybnvka, B TOM 4YMc/e NpUHUMNG NpuopuTeTa npae
1 cBobog yenoseka.

KoHe4yHO, HeEOBXOAUMO OTMETUTb, YTO MHTEPNPETaUns npu-
MEHSAEMbIX B KOHKPETHOM Aene NONOXEHWM 3aKoHa sIBNSIETCS OC-
HOBHOW 3aa4ei cynoB 06LLeN LPUCONKLAN B X NOBCEAHEBHOM
npaBonNpUMeHNTENbHON npakTuke. OQHaKo y4mTbiBasi, YTO HaLUM-
OHaNlbHOE 3aKOHOAATENLCTBO AOCTATOYHO HOBOE M HAXOOUTCS B
NOCTOSAHHOM COBEPLUEHCTBOBAHWNM, B HEKOTOPbIX Cy4asx BO3HN-
KaeT HeobBX0ANMMOCTb B OPULMANIBHOM TONKOBAHNN MOSIOXEHNI
3aKOHOB, NOANEXaLLMX NPUMEHEHNIO.

BmecTe ¢ Tem xoTenock Obl NpmBneys Balle BHUMaHue K on-
peneneHHbIM TPYOHOCTAM, C KOTOPbIMWU MPUXOOUTCS CTanku-
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BaTbca KoHCcTuUTyunoHHomy Cyay npu paccMoTpeHun obpalle-
HUI CyO0B MO NOBOAY 0PULMANBHOIO TOKOBAHUS.

Tak, cornacHo yacTtu nepsoii ctatem 131 KoHcTuTyuum Azep-
GaligxaHckon Pecnybnukn BepxosHeii Cyn AsepbaingkaHcKon
Pecnybnunku senseTcs BbICLUMM CyaebHbIM OpraHoM Mo rpaxaaH-
CKMM, YrOJIOBHbIM, 2AMUHUCTPATMBHbLIM U APYrMM Aefnam, OTHe-
CEHHbIM K MPOU3BOACTBY OOLLMX U CMELNaNnM3nNpPoOBaHHbIX CYA0B,
OH OCYLLECTBNSET NpaBoCcyamne B KacCauyuoHHOM nopsiake, naet
pa3bsACHEHNs NO BONpocam cyaebHON NpakTukn, ITU peLueHuns
MneHyma BepxoBHoro Cyna AsepbaiigxaHckoin Pecny®bamku Ho-
CAT pekoMeHAaTenbHbIN XxapakTtep. Cyabl, HApsAy C 4OKTPUHANb-
HbIM 1 APYTMMW BUOAMW TONKOBAHUSIMUN, UCTONb3YIOT 3TU Pa3bsc-
HEHNS Mpu OOOCHOBaHUM CBOUX pelleHuin. OgHako OaHHble
pa3bsACHEHUS PacnpOCTPaHAIOTCA B KOHEYHOM UTOre Ha OAHOro
npaBonNpuUMeHUTens - cya.

B otnnymne ot pekomeHpaTenbHblX pewennin MNnenyma Bep-
xoBHOro Cyga, noctaHoBneHus KoHctutyuuoHHoro Cyna vmetor
0643aTeNbHYI0 OPUOMYECKYIO Cuily. HOpMaTMBHBIN XxapakTep
noctaHoBneHu KoHcTntyumoHHoro Cyaa nposiBNSIETCS B TOM,
4YTO OHW UMeEIDT odpuULManbHbIA N 00LLLE0OA3aTeNbHbIN XapakTep,
ABNSS COOOWN HOPMbI, PACCHUTAHHBIE HA HEOMNPEAENEHHbIA KPYr
CyObEKTOB, U NOAPA3YMEBAIOT MHOIMOKPATHOE NMPUMEHEHWE.

Kpome atoro, KoHCTUTyumoHHbIn Cya cam dopMmpyeT npak-
TUKY, COracHO KOTOPOM ero npaBoBble No3unLnn, chopMynmpo-
BaHHbIE B MOCTAHOBJIEHUSX, A0JDKHbI OblTb 0653aTENbHbI OJ19 BCEX
rocyfapCTBEHHbIX OpraHoB, OPraHoB MECTHOrO camoynpasne-
HUS, OKHOCTHbIX JINL, BO BCEX aHAIOMMYHbIX NPaBOBbIX CUTYa-
LMax. ATO O3HAYAET, YTO NPaBOBas CMUia NPaBOBLIX NO3ULMIA 06-
napaeT 006LWMM XapakTepoMm 1 NPUPaBHUBAETCSA K MPaBOBOW cuie
noctaHoBneHun KoHctutyumoHHoro Cyna, n BCNeAcTBME 3TOrO
OHW NMoanexaT NPUMEHEHMIO HE TOJIbKO MO KOHKPETHOMY AEeNy, HO
M MO BCEM aHaNOrnyHbIM Aenam.

VMIMEHHO No 3TON NpuYuHE Cyapl B NOCNeAHEE BPEMS BCE Ya-
we obpawatoTtcs B KOHCTUTYUMOHHEIN Cyz, ¢ 3anpocoM unu ¢ 06-
paweHneM O TOJIKOBaHUM HOPM 3aKOHA, CBA3AHHbIX C KOHKPEeT-
HbIMU enamMm, HaxoAALLMMNCA B UX MPOU3BOACTBE.
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Mpw TonkoBaHnn KOHCTUTYLMN N UHBIX HOPMAaTUBHO-MNPaBO-
BbIX aKTOB KOHCTUTYUNOHHBLIN Cya, NMPUHUMAET NOCTAHOBNEHUS,
6e3 KOTOpbIX TEKCT KOHCTUTYLMU NN 3aKOHA YXKE HE MOXET BbITb
NpPUMeHeH 6e3 y4yeTa 3TOro NoctaHoBfeHus. Mpu 3TOM MHTEpP-
npetaums ApyrmM OpraHoM NpPaBOBOM HOPMbI, TOJIKOBAHNE KO-
TOpOM yxe 6bi10 AaHO KOHCTUTUMOHHBIM CyooM, HeAOoNyCTUMA.
Tak, cornacHo ctaTtbe 63.4 3akoHa "O KoHcTuTtyumoHHom Cyae”
nocTaHoBNEeHUs, NpuHaTbIE MNneHymom KoHcTutyumonHoro Cyaa,
OKOHYaTENbHbI 1 HE MOIYT BbITb OTMEHEHbI, UIBMEHEHbI UK 0pU-
LManbHO UCTOMIKOBAHbI TEM UM NHBIM OPraHOM WK JIULOM.

He aBnascb 3akoHogatenbHbIM OpraHoM, KOHCTUTYLMOHHbBIN
Cyn, caMOCTOATENBHO M HE3ABUCUMO OCYLLECTBISAS CyaebHyIo
BNacTb MOCPEACTBOM KOHCTUTYLMOHHOIO CyaonpoOu3BOACTBA,
TEM HEe MeHee 3HaunTeNlbHO BO3OENCTBYET Ha pOpMUPOBAHME
HOBO HaLMOHANbHOW NPAaBOBOM CUCTEMBI, HA Pa3BUTUE 3aKOHO-
hatenbcTBa. Takoe apdeKTUBHOE BO34ENCTBME HA CUCTEMY Npa-
Ba OKa3bIBAETCHA MYTEM N3NOXEHNS B MOCTAHOBIEHUSX U ONpeae-
neHunsax KoHctntyumonHoro Cyaa npaBoBbIX MO3ULNKA, OTpaxato-
WYX MOHMMaHWE MpaBa U ONPefensiomrx OPUEHTUPbLI HOBOM
NPaBOBO NOANTUKN.

B cBs3K ¢ 3TUM HEODOXOAMMO OTMETUTL, YTO aHanM3 nocTa-
HoBJsieHM KOHCTUTYUMOHHOro Cyaa, BeIHECEHHLIX MO 06paLLeHN-
M CydoB o0OLelr opucoukummn, No3BONSeT YTBEPXAATb, HTO
KoHcTnTyumoHHbin Cya, oka3blBaeTCsl BOBIEYEHHBIM B 3aKOHOAA-
TeNbHLIM nNpouecc, GopMUpysa NO3SUTUBHOE KOHCTUTYLMOHHOE
npaBo, CNOCOOCTBYSI COBEPLUEHCTBOBAHUIO U Pa3BUTUIO OTpac-
NEeBOro (TekyLlero) 3aKkoHoa4aTeNbCTBa.

Mo3uTmBHbBIE 3akoHOAATENbHbIE NOAHOMO4YNSA KOHCTUTYLN-
oHHoro Cyaa BblpaxaloTcs, Npexae BCero, B peKkoMeHaaumnsx 3a-
KOHOAATEeNo UM APYyromMy ynosHOMOYEHHOMY OpraHy OCYyLLEeCT-
BUTb HEOOXOOMMOE HOPMaTMBHO-MPABOBOE PEryJIMpoBaHME B
COOTBETCTBUM C €ro npaBoOBbIMU NO3ULNSAMMU.

ABNASCb OTHOCUTENBHO MOSIOALIM U 19 3aKOHOAATENbCTBA,
N ON9 HauMOHanbHOM NPAaBOBOM OOKTPUHbI B LLEIOM, MOHATUE
"npasosas no3numsa KoHctntyumnmoHHoro Cyaa” npoyHO BOLLSIO B
npaktuky Cypa. [lpaBoBble nosuvumn, 6yaydn HeoOBXOOVIMbIM
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aneMeHToM gedatenbHocTn KoHcTuTyumonHoro Cypa, sBnsitoT co-
601 cynebHylo MHTePNPETaUVIO IOPUANYECKUX MOHATUIA, HOPM U
MPUHLUWMNOB U B TAKOM Ka4yeCTBe OKa3blBalOT NPSMOe BIIUSHME Ha
cdhepy KOHCTUTYLLIMOHHO-NPAaBOBOWN AENCTBUTENIbHOCTHU.

BbipabotaHHble KOHCTUTYUMOHHBIM CynoM npaBoBble No3u-
UMM YCTPAHSAIOT BO3HMKLUYIO KOHCTUTYLIMOHHO-NPABOBYIO HEOM-
peneneHHoCTb 1 TEM CaMbiM YCTaHaBANBaAIOT €AUHCTBEHHO BO3-
MOXHbIV C N03ULMK Ayxa 1 6ykBbl KOHCTUTYUUM BapuaHT noBeae-
HUS 3akoHopaTenen u npasonpuMeHuTenein. Bepab nocpepn-
CTBOM BbIPaXeHUs1 MpPaBOBbIX NO3MLNIM NPU PacCMOTPEHNN 06-
paLleHunin cynos obLLEel IOpUCONKLMA MO NOBOAY TOJIKOBaHMS 3a-
KOHOB KOHCTUTYUMOHHBIN Cya, CaHKUMOHMPYET abCOMOTHOCTb U
€4NHO0OPA3HOCTb MOHMMAHWS NPaBOBO HOPMBI.

BmecTe ¢ 3TUM BCTpeyaoTcs ciyydaun, Korga npy gade Toiko-
BaHWS TOFO WN WMHOMO MOJIOXEHUSA 3aKOoHA, KOHCTUTYLUWOHHbIN
Cyn onpepensieT HecooTBeTCTBME NocneaHero KOoHCTUTyumm nnm
MHOMY HOPMaTMBHO-NPaBOBOMY akTy, 00najalolemMy BbiCLUENR
CUNION, UM NPUXOOMUT K 3aK/I0HEHNIO O "AedEeKTHOCTU" HOPMbI.
YuutbiBasd, 4to KOHCTUTYUMOHHBI Cyp, He SIBNSIETCS 3akoHoAa-
TENbHbIM OPraHOM 1 He obnagaeT 3akOHOAATENBHOW NHULMATU-
BOW, NpuV BblpaboTKe NPaBOBbIX MO3ULMIA B NMOCTAHOBMIEHUSIX O
TONKOBaHUN KOHCTUTYLUN NNU 3aKOHOB OH JaeT COOTBETCTBYIO-
wue pekomeHgauum Munnmn Mepxnmcy AsepbainaoxaHckon Pec-
ny6nuku, T.e. MNMapnameHty. HEO6X0AMMO NOHUMATL, YTO B 3TUX
cnyyasix npaBoBble no3uumn KoHcTutyumoHHoro Cyaa BeicTyna-
10T MaTepuasnbHbIMU KPUTEPUSAMW MPaBOBOro PeryinpoBaHus,
3a4al0T eMYy M3BECTHbIE NAapaMeTpsbl, ABASIOTCA CBOEOOpa3HbIMU
Moaensmu 6yayLmx NpaBoBbIX HOPM.

YuntbiBaa pyHKUMM, BO3NOXEHHbIE Ha Cya, a Takke opunan-
Yeckylo cuny, NpuaaBaemMylo ero NoCTaHoBNEeHUAM KoHCTUTyuu-
el n 3akoHom "O KoHcTuTtyunoHHom Cyae”, HeobxoamMmmMo nNpm3s-
HaTb NpeLefeHTHOe 3HaYeHne NpaBoBbiX NO3NUUA KOHCTUTYLN-
oHHoro Cypna. Cyabl o6LLel iopMcamKumm, oTkasdbiBasiCb OT Npu-
MEHEHWSA NPaBoOBOMN HOPMbI, NPU3HAHHOW pelueHneM KOHCTUTy-
umMoHHoro Cyna HenencTBUTENbHOM, OOMKHbLI OyAyT cebllaTbes
Ha COOTBETCTBYIOLLLEE NOCTaHOBNEHNE. Takum 06pa3omM, MOXHO
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roOBOPUTbL O BO3HUKHOBEHUM HOBOIO OJ/1S1 OTEYECTBEHHOWM NpaBo-
BOW CUCTEMbI BNIEHNS - NPeLeeHTHOro npasa.

MpuHMMasa BO BHUMaHWE, 4YTO Cyabl OOLIEN I0pUCanKLMM 06-
paLLaloTcsa 3a TOJIKOBaHMEM TOW UNU MHOW HOPMbI B CBA3U C KOHK-
PETHbIM OENI0M, MPMOCTaHaBAVBas NPOM3BOACTBO MO HeMy, KOHC-
TUTYUMOHHBIN CyA, MO CYTW, BbIHYXAEH PELUUTb NPOBAEMY N TEM
CcaMbIM MOBAUSATb HA OKOHYATENIbHOE PeLLEHME MO JaHHOMY Oeny.

MpakTuka Hanpasneums KoHCTUTyuMoHHbiM Cyoom peko-
MeHZaumin MapaaMeHTy OTHOCUTENILHO BOCMONIHEHUS nNpobena B
3aKOHax CBUAETENbCTBYET O TOM, YTO 3aKOHOAATENbHbIA OpPraH
paccMmatpuBaeT MX B Te4YeHWe BeCbMa AJIUTENBHOrO nepuoaa
BpeMeHu. Cyapbl 00LLen I0pncaMKuMM 4acTo He MOryT nNpuocTa-
HaBNMBaTb NPOM3BOACTBO MO Ay Ha CTOJIb ANIUTENIbHOE BPEMS,
Tak Kak 3a4acTyl0 9TW CPOKW MPEBLILIAOT pa3yMHble CPOKU Cy-
nebHoro pasbupatenscrtea. Moatomy KoHCTUTYUMOHHBbIN Cyg
NOCPEeACTBOM NPAaBOBbLIX MO3ULNIA, U3NOXEHHbBIX B CBOUX NOCTa-
HOBJIEHUSAX, YKa3bIBaeT MOPSAOK paspeLleHust MPaBOBbIX HEOM-
penoeneHHocTen npm NpUMEHEHUN OAHHOMN MPaBOBOM HOPMBbI,
BO3HUKLUNX Y CyAa OOLLER IOpUCOUKUUNN.

K uncny pelieHnin, UMeroLLmMx Kak MHTEPNPETaLMOHHYIO0, Tak
M HOPMAaTUBHYIO NPUPOAY, MOXHO OTHeCTM locTaHosneHue MNne-
Hyma oT 12 masa 2009 roga "O TonkoBaHum ctaten 397.1 1 397.2
YronoBHo-npoueccyanbHoro kopekca AsepbangkaHckoi Pec-
nyénukmn™.

KoHcTuTyumoHHbin Cya B faHHOM NoCTaHOBNEHMN BbIpA3W
CBOIO NPAaBOBYIO NO3ULMIO, OTMETUB, YTO BbIHECEHWE 3aKOHHOIO
n 060CHOBaHHOrO cyaebHoro pelleHus n obecnevyeHme cyneb-
HOW 3aLMTbl 0OBUHAEMOro NpU NPUMEHEHMM BTOPOro npepaJsio-
xeHusa ctatbk 397.2 YK no BocnonHeHus npodena, MMetoLL,ero-
CS B 3aKOHOOATENbCTBE, MOXET OCYLUECTBAATLCA MO aHanormm
3aKoHa 1 0653aTeNbHOCTM UCMNOJSIHEHNSA NOCTaHOBNEHUS KOHCTuM-
TyumoHHoro Cyna.

Taknm 06pa3oM, KOHCTUTYLMOHHBI Cya NPUHSAN NOCTaHOB-
NeHune, KOTopoe, N0 CYTU, A0 ONpeaeneHHOro MOMEHTA sIBNSNIOCh
€OVHCTBEHHbIM MCTOYHMKOM MNpasa AJig NPaBoONpPUMEHNTENS NMPK
BO3HMKHOBEHMN COOTBETCTBYIOLLMX MPABOBbLIX MPOOIEM.
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PestomMunpysa ckasaHHOe, MOXHO caenaTb BbiBOA, YTO, Onpe-
[ensas HanpaBNeHVE pPasBUTMSA 3aKoHOOATENbCTBA M CO34aBast
npeueneHTbl TONKOBaHNS 3aKoHOB, KOHCTUTYUMOHHbIN Cya B on-
peneneHHom cMmbicne TBopuT nNpaBo. KOHCTUTYUMOHHbIN Cya Kak
OopraH KOHCTUTYLIMOHHOIO KOHTPOS, 06najatoLmin NosIHOMOouN-
eM odMunanbHOro TonkoBaHusa KoHCTUTyuun n 3akoHoB, Bep-
X0BHbIM Cyp, Kak opraH, o606waowmin cyaebHyo NpakTuky ny-
TEM BbIHECEHUS PA3bACHUTENBHbLIX peLlleHnin, u NapnameHT Pec-
nyeankn kak 3akoHoAaTesbHbIA OpraH [A0J/KHblI OCYLLECTBATb
COBMECTHYIO, CKOOPAMHUPOBAHHYIO AEATENbHOCTb NS paspe-
LEeHNS TPYAHOCTEN, BO3HMKAIOLWLMX Nepes, cyaammn obLein topuc-
OVKUNU NPpU pacCMOTPEHUN Oen.

MoryuiecTBo rocygapcTtea, NoOMUMO NPOYEro, 3akoyaeTcs
M B YBEPEHHOCTU rpaxnaH B HEMOKONeOBMMOCTM 3aLlMTbl CBOUX
KOHCTUTYLIMOHHbIX NpaB 1 cBOOOA, a CyLWEeCTBOBaHME eAMHO00b-
pa3HOro NOHMMaHNSA N NPUMEHEHNSA 3aKOHOB MO3BOJINT YKPEMUTL
9Ty yBEpPEHHOCTb. K 3TOMYy B CBOEN AeATENBHOCTU U CTPEMUTCS
KoHcTutyumoHHbin Cya AsepbarigyxaHckoin Pecnybnuku.

Cnacnbo 3a BHUMaHUe.
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Constitutional Review in the United Kingdom -
Advice and Interpretation

(1) Introduction?

1. The United Kingdom does not have a Constitutional Court?,
although it does not have a Supreme Court (although in reality
and in substance it has no more and no less than the powers and
jurisdiction of its predecessor the Judicial Committee of the
House of Lords i.e. the Law Lords3). It does not have a written,
codified, constitution. Nor does it have any other form of funda-
mental law. It might then, not unreasonably, be thought that the
UK has little to contribute to a discussion on trends in constitu-
tional review.

2. Developments over the last decade however show that the
UK has in fact developed a new form of constitutional review. This
has been described by some as the “new commonwealth model
of constitutionalism4“; commonwealth because a similar model
was adopted in New Zealand in 19905. This approach to constitu-
tional review differs substantially from the traditional, Hamiltonian,
form of review, which was endorsed in Marbury v Madison in 1803

! This is the text of a short paper given at a conference, entitled “On Classical and Modern

Trends in Constitutional Review”, to mark the 20th Anniversary of the Constitutional Court
5 of Bulgaria in Sofia on 29 - 30 July 2011.
N Constitutional Reform Act 2005 ss40 - 41.

Gardbaum, The New Commonwealth Model of Constitutionalism, (2001) 49 American
5 Journal of Comparative Law 707 at 707

New Zealand Bill of Rights Act 1990.
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and which has profoundly influenced the development of consti-
tutional review since then®. It has in fact been described as a
“deliberate rejection of the American model of constitutionalism
with its perceived excesses of judicial power”7.

3. The essence of this, commonwealth, model is that it pro-
vides the courts with a constitutional review power whilst leaving
the final word with the legislature and through that with the elec-
torate. In this it places more trust in the division of power between
the twin chambers of a bicameral legislature and the limit which
regular, free and fair elections place on the legislature than
Hamilton and traditional constitutional review do, as a means to
protect civic rights.

4. In that, it is a model which owes more to the theory of
checks and balances on legislative power elaborated by James
Madison in the Federalist Papers No 49 and 51, than the theory
elaborated by Alexander Hamilton in Federalist Paper No 788. The
new commonwealth model may well have its origin in this alterna-
tive American model. James Madison's view may well have lost
out in Marbury v Madison, but nearly 200 years later it may well
have taken route in the UK.

5. In this short paper | give a pencil sketch of this new model.
Before doing so | outline the UK's traditional - classical - approach
to constitutional review.

(2) The United Kingdom's Traditional Approach

6. Traditionally, the centrepiece of the UK's uncodified con-
stitution is the doctrine of Parliamentary sovereignty or suprema-
cy. It has two central aspects.

7. First, it understands Parliament to have complete, untram-
melled, legislative competence. As Lord Mustill explained in the

¢ See Hamilton in Hamilton, Madison & Jay, The Federalist Papers, (Oxford) (2008) Paper 81,

at 381, 'The complete independence of the courts of justice is peculiarly essential in a lim-
ited Constitution. By a limited Constitution, | understand one which contains certain spec-
ified exceptions to the legislative authority; such, for instance, as that it shall pass no bills
of attainder, no ex post facto laws, and the like. Limitations of this kind can be preserved in
practice no other way than through the medium of courts of justice, whose duty it must be
to declare all acts contrary to the manifest tenor of the Constitution void."; Calder v Bull
(1798) 3 U.S. 386 at 399 per Iredell J, 'If any act of Congress, or of the Legislature of a
state, violates those constitutional provisions, it is unquestionably void; though, | admit,
that as the authority to declare it void is of a delicate and awful nature, the Court will never
resort to that authority, but in a clear and urgent case’; Marbury v Madison 5 US 137 (1803)

; at 180 per Marshall CJ.

e Gardbaum (2001), ibid, at 710.
Madison in Hamilton (2008) Papers 49 and 51; cf Loughlin, Foundations of Public Law,
(Oxford) (2010) at 290ff.
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House of Lords “decision in ex parte Fire Brigades Union in 1995,
'Parliament has a legally unchallengeable right to make whatever
laws it thinks fit™°.

8. Secondly, and a corollary of the first aspect, the validity of
no legislative act - Statute - can be challenged in the courts.
Executive and administrative acts may be subject to judicial
review but legislative acts are not subject to judicial, constitution-
al, review. The courts interpret the law and develop the common
law. They have however no lawful, no constitutional authority
either to review the validity of legislation or strike down Acts of
Parliament. As Lord Simon put it in 1974 in British Railways Board
v Pickin, the courts do not have “power to declare enacted law to
be invalid”10. Not even a Statute which retrospectively renders
legal an act illegal at the time it was committed is capable of chal-
lenge in the courts'!. In the absence of fundamental law, there is
no constitutional standard by which the courts could hold legisla-
tive acts to account.

9. On this, the UK's, classical approach, the courts play no
positive role in protecting civic or human rights in the face of an
Act of Parliament. As Mr Justice Stephen, recognised in
Bradlaugh v Gossett in 1884, “[t]here is no legal remedy . . . for
oppressive legislation, though it may reduce men practically to
slavery”. What remedy there was, what protection there was for
civic rights, on this approach was political rather than legal.

10. That was the classical approach; it was one which denied
the courts any power to engage in constitutional review of legisla-
tive acts’2. With the enactment of the Human Rights Act 1998
(which | will refer to as the HRA), and its incorporation of the
European Convention of Human Rights (the Convention) into UK
domestic law, the classical approach gave way - to a certain
extent - to a more modern approach. It is to that which | now turn.

(4) The Human Rights Act 1998 - A Modern Approach
11. The first thing to say about the UK's modern approach is

’ Rv Secretary of State for the Home Department, Ex parte Fire Brigades Union [1995] 2 AC
513 at 597; and see Dicey, An Introduction to the Study of the Law of the Constitution (10th

0 edition, 1959) (Macmillan) at 39 - 40.

o [1974] AC 765 at 798.

o Dicey, ibid at 50.
This is subject to two limited exceptions both of which exist as a consequence of Parliament
providing the courts with the power to review legislation via the Parliament Act 1911 and the
European Communities Act 1972.
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that at its heart it does not differ from the classical approach:
Parliament's legislative, constitutional, supremacy remains intact.
The HRA was carefully and deliberately drafted to ensure that that
remained the case. Indeed Lord Irvine, the Lord Chancellor at the
time the Act passed through Parliament, has publicly doubted
whether it would have become law if it “gave the judiciary the right
to strike down Acts of Parliament...”13.

12. The HRA may not have provided a power to strike down
legislation, but it did introduce a review power. It did so in three
ways.

13. First, it renders it unlawful for any public authority, which
included the courts, from acting in a way which was inconsistent
with the rights set out in the Convention14,

14. Secondly, it requires the courts to interpret legislation, as
far as possible, consistently with the rights set out in the
Convention. This obligation applies to legislation whether enacted
prior to, or after, the HRA entered into force15.

15. Thirdly, where it is not possible to interpret legislation
consistently with the Convention, the courts cannot invalidate it16.
They are however given discretion to make a declaration of
incompatibility. This informs Parliament and the government of
the issue. Crucially it leaves it to them to decide whether to amend
the offending provision, repeal it or leave it as it is!7. Neither
Parliament nor the government are required to take any steps’s.
Parliament remains supreme.

16. Since the HRA came into force 27 declarations of incom-
patibility have been made'9. Of those declarations: in eight cases
the declaration was overturned on appeal; in three cases the
incompatibility had already been remedied by legislative action by

13 Irvine, Human Rights, Constitutional Law and the Development of the English Legal System,

" (Oxford) (2003) at 98.
HRA ss6 - 9.

6 HRA s3.

- HRA s3(2)(b).
HRA ss 4 & 10.
In addition to these three measures, HRA s19 also obligates the executive to consider
whether proposed legislation is compatible with the Convention and make a statement to
that effect when Bills are presented to Parliament. As such a culture of compliance is cre-
ated. Only once has the executive not been able to make a positive statement on a Bill; the
legislation was subsequently held to be compatible with the Convention: see
Communications Act 2003 and R (Animal Defenders International) v Secretary of State for
Culture, Media and Sport [2008] 1 AC 1312.
Figures accurate as at 26 April 2011. Hansard HC Deb, 26 April 2011, c144W
(http://www.publications.parliament.uk/pa/cm201011/cmhansrd/cm110426/text/11042
6w0005.htm#11042749003984).
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the time the declaration had been made; in twelve cases legisla-
tive action repealed or amended the incompatible provision in
light of the declaration; in one case the amending legislation is in
the process of being brought through Parliament; and in one case
the government is considering how to respond to the declaration.

(5) Conclusion - Interpretation and Advice

17.The HRA may well have left Parliamentary sovereignty
intact, but by placing the courts under an obligation to review Acts
of Parliament in light of Convention rights it has nevertheless rad-
ically reshaped the UK's constitutional settlement.

18. The interpretative power is an extensive one, although it
does not properly go so far as to breach separation of powers.
Interpretation can go a long way to read words and meaning into
a statute to render it, as far as possible, compatible with the
Convention, but it does not go as far as to allow the courts to
amend legislation20. How far it is possible to go before interpreta-
tion becomes amendment is, of course, an open and difficult
question. Where interpretation is not possible, the courts are
effectively required to exercise their discretion and advise
Parliament of the incompatibility. And, where Parliament dis-
agrees with an interpretation given by the court, it is open to it to
legislate accordingly, even to the extent that such legislation is
expressly intended to be incompatible with the Convention and
would thereby place the UK in breach of its international obliga-
tions21,

19.Here we have what has been described by Aileen
Kavanagh as a “democratic dialogue22” between the three

2R v A (No 2) [2002] 1 AC 45; R v Lambert [2002] 2 AC 545; R v Offen [2001] 1 WLR 253;
Poplar Housing & Regeneration Community Association Ltd v Donghue [2002] QB 48;
Ghaidan v Mendoza [2004] 2 AC 557; for a discussion see Kavanagh, Constitutional Review

| under the UK Human Rights Act ( CUP) (2009).
R v Home Secretary ex parte Simms [1999] 1 AC 69 at 131, “Parliamentary sovereignty
means that Parliament can, if it chooses, legislate contrary to fundamental principles of
human rights. The Human Rights Act 1998 will not detract from this power. The constraints
upon its exercise by Parliament are ultimately political, not legal. But the principle of legal-
ity means that Parliament must squarely confront what it is doing and accept the political
cost. Fundamental rights cannot be overridden by general or ambiguous words. This is
because there is too great a risk that the full implications of their unqualified meaning may
have passed unnoticed in the democratic process. In the absence of express language or
necessary implication to the contrary, the courts therefore presume that even the most
general words were intended to be subject to the basic rights of the individual. In this way
the courts of the United Kingdom, though acknowledging the sovereignty of Parliament,
apply principles of constitutionality little different from those which exist in countries where
» the power of the legislature is expressly limited by a constitutional document”.
Kavanagh (2009) at 405.
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branches of the state; as she stresses the HRA has created a form
of constitutional review which rests both on legitimate interaction
between them and on their interdependence. Protection of civic
rights is not the zero-sum game of Hamiltonian constitutional
review. It is, perhaps, more nuanced than that. It, if properly
understood, (and new constitutional cultures take time to be
properly understood, applied and embraced) should minimise
tensions between the branches of the State and ensure that the
judiciary do not themselves become politicised. The dialogue
between the branches of the State promotes the type of check
and balance which Madison envisaged, rather than the
Hamiltonian veto power. As such it promotes a distinct approach
to a rigorous, informed, dialogue between the branches of the
state and the electorate. At its heart though whether charac-
terised as the UK, commonwealth or perhaps Madisonian model
of constitutional review, the model introduced by the HRA is one
which understands rights protection to be the product of open
discussion and education, of interpretation and advice, of the
diversification of powers between the branches of the state. It will
be interesting to see how it develops over the coming years.
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B. Naumovski

President of the Constitutional Court
of the Republic of Macedonia

Constitutional Judiciary
in the Republic of Macedonia
(Development, Competence, Experience,
Challenges and Perspectives)

First of all let me express my gratitude to the organisers of
this Conference for inviting me as the President of the
Constitutional Court of the Republic of Macedonia to address the
participants. On my personal behalf and on behalf of my col-
leagues from the Constitutional Court of the Republic of
Macedonia | would like to congratulate the Constitutional Court of
the Republic of Bulgaria on its 20th anniversary and to wish them
success in their work and in dealing with the challenges of the
future as well as to express my best wishes for fruitful and suc-
cessful work at this Conference.

The Conference is dedicated to the 20th anniversary of the
Constitutional Court of the Republic of Bulgaria focusing on the
topic of "Classical and contemporary trends of constitutional con-
trol" that | consider very important and always current. Namely,
the experiences and the many years of existence have confirmed
that constitutional control in the hands of a special competent
institution such as the Constitutional Courts is the strongest guar-
antee and pillar for democracy and a foundation for continued
advancing in the process of exercising and protection of human
rights and freedoms following the rule of law principle.

The 20 years of existence of your court is neither long nor
short period of time but one can make an affirmative conclusion
that the decision of your constitution framer to establish such a
particular body with a single purpose was the right one.
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Your development as well as ours and of all the countries in
the world and especially those from the Eastern European bloc up
to today's general acceptance of protection of constitutionality
and legality | believe has not been an easy task. However, it is a
fact that today at this conference many judicial and public institu-
tions from the country and abroad are here to confirm the fact that
your constitutional court in the course of its functioning has
played an important role of providing constitutional-judicial pro-
tection.

Ladies and Gentlemen:

Let me now address the topic of this Conference, namely to
present our experience, our development of the constitutional
court protection, the theoretical and practical application and the
challenges we have been faced with and will continue facing in the
future.

1. Development of constitutional judiciary in the
Republic of Macedonia

The Constitutional Court in the Republic of Macedonia has
existed for almost half a century (48 years). For the first time the
Constitutional Court as an independent institution controlling
constitutionality and legality was introduced with the 1963
Constitution of the Socialist Republic of Macedonia, as a federal
unit of former SFR Yugoslavia.

With almost identical format the Constitutional Court was also
incorporated in the 1974 Constitution and after the independence
of the Republic of Macedonia as a sovereign, independent and
democratic state with a slightly changed position and constitu-
tional regulation this institution was also incorporated in the 1991
Constitution.

With the adoption of the federal and republic constitutions in
1963 and 1974, SFRY at the time was the first socialist country
that introduced the constitutional court in its legal system. The
motive for the introduction of the Constitutional Court in the
Republic of Macedonia was to ensure more efficient protection of
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the principle of constitutionality. Hence, it is an incontestable fact
that the Constitutional Court in the socialist period laid the foun-
dations for the constitutional court practice in the country and in
the region and raised its independent position above the political
centres of power even though it was a closed centralised system.

As a result of this continuity and due to its many years of exis-
tence the Constitutional Court of the Republic of Macedonia man-
aged with no significant difficulties to deal with the transitional
problems and needs. Based on the acquired experiences it was
not difficult for it to continue performing its fundamental role of
protecting constitutionality and legality in the new environment.
This experience and tradition one could say had a positive impact
on the authority, legitimacy and work of the Constitutional Court
and on the trust of the citizens.

Certainly there were also fears that the control of constitu-
tionality would be a disturbing element of the model of democra-
cy that without its own democratic legitimacy is incompatible with
the principle of national sovereignty. However, on the contrary it
proved as necessary. Namely for a state to be able to call itself a
democratic and rule of law state it is not enough to simply pass a
Constitution, but also to ensure its implementation and control of
its implementation, and the constitutional judiciary proved that.

The Constitutional Court of the Republic of Macedonia in the
course of its rather long functioning, especially after 1991 has
faced, as | mentioned before, a rather great challenge of partici-
pating in the building and the implementation of a new legal sys-
tem by interpreting the constitutional norms in consolidating
democracy, rule of law and ensuring legal safety.

Certainly, it has not been easy if one takes into consideration
that one legal system was being replaced with a new one, new
laws and other acts for the oprationalisation of the constitutional
provisions were adopted.

Having in mind all these challenges, today | can easily say
that the Constitutional Court of the Republic of Macedonia in its
work, by interpreting the constitutional norms confirms the
necessity and significance of the constitutional-judicial protec-
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tion. The Constitutional Court has become the guarantor of the
implementation and the rule of law and a real social factor for
application of the Constitution, doing away with arbitrariness in
the interpretation, implementation and application of the
Constitution.

2. The position of the Constitutional Court in the legal
system of the Republic of Macedonia

The Constitutional Court of the Republic of Macedonia is an
independent constitutional body with a status, composition,
organisation and competences specifically established with the
Constitution (Article 108 from the Constitution of the Republic of
Macedonia). Organisationally and functionally it does not origi-
nate from the legislature nor is accountable to it. Protection of
constitutionality and legality is not under the competence of the
government and it is separate and independent, so consequently
its performance is not part of this form of practicing mutual rela-
tions of the legislative and executive powers. Hence, the
Constitutional Court is a factor in practicing the relations estab-
lished with the Constitution as part of the organisation of power.
This institution, as all the other constitutional bodies, is an institu-
tion of the Constitution that founds and limits its functioning sole-
ly to the Constitution and it concentrates on its functioning. This
position of the Constitutional Court ensures a guarantee that the
conditions for exercising the constitutional judicial functions are
protected in advance from being changed by the bearers of polit-
ical power for the purpose of adapting this function to their daily
political needs and interests as well as distancing themselves
from any political authority especially the one in power at a given
moment.

As a result of this position of the Constitutional Court in prac-
tice there is an increasing number of applications for initiating a
procedure for assessing constitutionality and legality of numer-
ous laws and other acts as well as requests for protection of cer-
tain human and civil rights and freedoms, which undoubtedly is an
expression and confirmation of democratisation of the relations in
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society and increasing trust of citizens in the Constitutional Court
as a protector of constitutionality and legality.

The Assembly elects the judges of the Constitutional Court
(Article 109, Constitution of the Republic of Macedonia). The
Assembly elects six judges of the Constitutional Court with major-
ity votes of the total number of MPs. The Assembly elects three
judges with majority votes of the total number of MPs, but it is also
necessary to have majority votes from the total number of MPs
that belong to the communities that do not represent a majority in
the Republic of Macedonia, which means that the Constitution
makes sure for the minority communities to be represented
among the judges.

Undoubtedly the legislature with the election of judges could
influence the role of this constitutional body indirectly. The possi-
bility for such an influence with the Constitution is very limited
having in mind that the judges’ mandate is ten years that does not
coincide with the mandate of the Assembly. In addition the posi-
tion of the judge is incompatible with a political party membership
and the Constitutional Court decides on its own when a judge’s
position will be revoked and under which conditions. According to
the Constitution two judges of the Constitutional Court are pro-
posed by the President of the Republic. The Judicial Council of
the Republic of Macedonia proposes two judges for the
Constitutional Court among the judges and the Assembly via the
competent Committee on Election and Appointment Issues pro-
poses five. The competences of the Constitutional Court are
established solely in the Constitution. According to the
Constitution, the Constitutional Court has the following compe-
tences: control over constitutionality and legality (decides about
the harmonisation of laws with the Constitution and of the other
regulations and collective agreements with the Constitution and
the laws); protection of human and civil rights and freedoms (only
of those related to the freedom of conviction, conscience,
thought and public expression of thought, political associating
and action and prohibition of discrimination of citizens based on
Sex, race, religion, national, social and political background); res-
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olution of conflict of competences (when exercising this classical
competence of the constitutional judiciary, the Constitutional
Court decides about the conflict of competences between bear-
ers of the legislative, executive and judicial power, as well as
about the conflict of competences between the institutions of the
Republic and the local self-government units. Aimed at the pro-
tection of the principle of separation of power and protection of
local self-government, as well as the fundamental values of the
constitutional order of the Republic of Macedonia, this compe-
tence could be equally established also in case of positive or neg-
ative conflict of competences between the institutions. However,
in practice such conflicts are rarely initiated but the Court quite
frequently decides in essence about such conflicts by controlling
constitutionality of the normative acts that regulate the compe-
tence of the certain bodies that according to the Constitution do
not belong to them); decision about the competences of the
President of the Republic and other competences (Article 110
from the Constitution of the Republic of Macedonia).

The work of the Constitutional Court and the proceedings
before it compliance with the Constitution is regulated with Rules
of Procedure that the Court adopts and it represents a strong
guarantee of the independence of the Constitutional Court.

According to the Constitution the Constitutional Court shall
abolish or revoke a law if it is not in compliance with the
Constitution or shall abolish or revoke another regulation if it is not
in compliance with the Constitution or with the Law. The decisions
of the Constitutional Court are final and executive (Article 112 of
the Constitution of the Republic of Macedonia). Hence, the con-
stitutional provisions consistently realise and protect the principle
of constitutionality and legality as well as the obligation for
respecting the Constitution and the laws. Undoubtedly, the
Constitution gives the Court's decision absolute authority and
obligation for all legal entities they refer to and no legal remedies
are allowed against them. Their action is erga omnes.

Even though according to the constitutional provisions the
decisions of the Constitutional Court are final and executive and
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they do not need additional support still the execution of the
Court's decisions is an issue which like in some other countries is
not left to the will and the entities of the legal system. According
to its Rules of Procedure, the Constitutional Court monitors the
execution of its decisions and when necessary may request from
the Government to ensure their enforcement (Article 87, Rules of
Procedure of the Constitutional Court of the Republic of
Macedonia). In addition the obligation for the execution of the
decision primarily lies with the entity adopting the revoked or
annulled act (Article 86 Paragraph 1, Rules of Procedure of the
Constitutional Court of the Republic of Macedonia). In cases of
revoking or annulling a normative act one could say that, the
according to the nature of things, Court’s decision is self-execu-
tive: the normative act is no longer a part of the legal order and
each referring to it when deciding the given cases is an unlawful
practice. Greater problems might emerge and it has happen in
practice when the entity, which adops the act, once again adopts
an act with the same or "allegedly” altered content or when the
institutions fail to respect the consequences from the revoking or
annulling decision concerning certain acts that should be altered
and execution of the act needs to be stopped. We have a Law on
Execution of Strasbourg's Verdicts while the realisation of the
decisions of the Constitutional Court inside the national legisla-
tion is the most urgent of all since it ensures the integrity and
coherence of the entire legal system. This does not need to be
interpreted as negative since nobody can escape the rule that
there is no things more superior than the Constitution and
nobody has more power than the one provided with the
Constitution and the laws.

3. Problems and challenges of the constitutional control

In the course of the functioning and existence of the
Constitutional Court of the Republic of Macedonia there have
been and still will be problems and challenges which, whether we
like it or not due to the time have changed the situation, the con-
ditions, the development and other circumstances.
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- In my opinion, the Constitution of the Republic of
Macedonia as well as the constitutions of many other countries in
transition is more declarative or, as the people tend to say, wish
list is a constitution. Namely, these constitutions guarantee
almost all freedoms and rights of the European Convention.
However, the material grounds for exercising those rights are
insufficient, so in such conditions the problems appear to be nor-
mal in the constitutional judicial protection.

- Furthermore, the transitional period (having in mind the long
duration which seems to have become a system); the real power
of the state (a small state with relatively big problems of social,
economic and similar nature), the economic and political devel-
opment, (with its weaknesses in the functioning of the institutions
of the system - such as the participation of numerous areas of the
social life, inefficient responsibility and emergence of organised
crime and corruption) instability (security and political); conflict of
the normative and the real acts are only part of the structural
problems in achieving constitutionality that certainly create also a
problem in the constitutional judicial protection.

Therefore, often the decisions of the Constitutional Court
especially those that did not correspond to the desires and the
interests of the bearers of the legislative and executive power as
well as the political parties were the topic of critical observations
that went beyond the threshold of guaranteed independence and
sovereignty of the Court, so the Court was faced with a situation
where it had to defend its independence and sovereignty instead
of those who abuse their position in this way.

Namely, those in power and the political parties publicly
labelled the decisions of the Constitutional Court as politically
motivated and adopted under the dictate of a certain party and
that the Court was the means in the hands of the opposition; that
the Constitutional Court lost its legitimacy; the judges were pub-
licly labelled as unprofessional linking them to the political parties
that were in power at the time they were elected, etc.

This type the of Court assesses criticism as a serious attack
on the independence of the Court because undoubtedly it is an
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attempt to pressure and influence the Court to decide according
to somebody's wishes pointing out the negative consequences
that can derive from that.

However, what concerned us was the promotion of ideas by
the legislative power supported by individuals who called them-
selves experts and by some professional institutions as well as
representatives of political parties for the creation of conditions
for the adoption of a Law on the Constitutional Court that would
have limited its competences instead of strengthening the struc-
tural guarantees of its independence. Consequently, there were
proposals for limiting the access of the citizens and other entities
to the Court, selecting laws which constitutionality could not be
assessed; introducing special principles when voting at the court
even ideas for controlling the work of the Constitutional Court by
a separate "allegedly” professional body or committee.

The Constitutional Court certainly respects the political par-
ties and their irreplaceable role in a democratic society, but it has
pointed out the fact that the criteria for assessing laws cannot be
and should never be in the position, the opinion or the broader
electoral programme of the political party in power, but it should
be the Constitution.

Presenting some of the problems in the functioning and the
work of the Constitutional Court of the Republic of Macedonia it is
evident that the greatest challenge for the constitutional court at
least in this region, setting off from our experience and situation,
is the constant battle for independent and sovereign functioning.
Very important is the constitutional guarantee for institutional
independence of the Constitutional Court (organisational, func-
tional, financial), as well as the constitutional guarantee for indi-
vidual independence of judges.

But even more important is the moral image, awareness and
conscience of judges and their virtue to deal with and to resist
those pressures, to be prepared to defend their independence
when it is groundlessly attacked. One of the methods and ways of
such a defence is definitely quality, endurance and professional-
ism of the decisions they make.
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In this way, with such functioning and work of the
Constitutional Court regardless of pressures, intentional, untrue
and unfounded ideas and opinions also real premises were creat-
ed for the Constitution to be respected directly with practical
application in all fields of social life on one hand and on the other
it provided greater trust of citizens in the Court.

A great challenge for the Constitutional Court of the Republic
of Macedonia are also the new trends that appeared at the con-
stitutional courts of the former Yugoslav republics, and even wider
of the Eastern European countries regarding the issue of intro-
ducing constitutional appeal i.e. a competence of the constitu-
tional courts for the protection of freedoms and rights guaranteed
with the European Convention. Namely, bearing in mind that
some countries (Croatia, Serbia, Slovenia, Romania, Turkey and
others) already have this competence and we are a state with
reduced competences, and your country (Bulgaria) has no such
competence and taking into consideration the experiences of
these states and the expected results the question is: to what
extent is the introduction of such a competence justified? Even
more since it is clear that the fundamental competence of the
constitutional court is primary harmonisation of the legal provi-
sions with the Constitution, thus indirectly creating the necessary
preconditions and fertile soil for the development of a rule of law
state that incorporates human rights and freedoms.

I would like to believe that in this way the number of the cases
at the Court in Strasbourg would decrease, but having in mind the
experience of most of the countries | am not convinced that it is
the most rational solution. Consequently, it is necessary for this
topic to be reviewed more thoroughly and more consistently
especially since there are already certain experiences. Otherwise
the Constitutional Courts would turn into regular or some kind of
institutional courts of the regular judiciary.

Finally, we see the challenges and the perspectives, more
specifically the future of the constitutional protection in the
Republic of Macedonia in its integration with the European Union
countries. In this context the Republic of Macedonia has been
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preparing itself and has made efforts to harmonise its legislation
with the European standards and regulations.

The respect of the generally accepted norms of the interna-
tional legislation is confirmed as a fundamental value of the con-
stitutional order in Article 8 of the Constitution of the Republic of
Macedonia, and those are the norms in the general and special
international conventions that establish certain rules for resolving
the state relations, as well as the international customs as an
expression of the generally accepted practice and the general
legal principles recognised by the nations.

In this sense also greater changes in the internal normative
order are possible where the rights, the norms and the standards of
human rights and freedoms and their protection will not be left aside.

For this purpose some help and information will be needed,
especially exchange of experiences and knowledge. We would
also need greater level of organisation and concrete functioning
of new enlarged Europe in which we would have our share of
responsibility for its development.

The Constitutional Court in the course of this period of har-
monisation has faced with the heavy duty of protecting the values
rooted in the Constitution of the Republic of Macedonia with
those of the European rules and standards and in this sense | will
repeat that additional changes in the legislation of the Republic of
Macedonia will be needed.

Taking this opportunity to once again congratulate you on
your jubilee | would also like to thank you for your attention.
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1. Motoc
Justice of the Constitutional Court
of the Republic of Romania

The Constitutional Court and European Law -
Theoretical Approach

In the Official Gazette (Monitorul Oficial) of Romania, Part |, no.
487 of July 8 2011, Decision no. 668 of May 18, 2011 relating to the
exception of unconstitutionality of Article 4a) of Government
Emergency Ordinance no. 50/2008 for the establishment of car
pollution tax, of Annexes 1 to 4 to this emergency ordinance, and of
Government Emergency Ordinance no. 50/2008 was published.

The subject matter of the exception of unconstitutionality:
the provisions of Government Emergency Ordinance no. 50/2008
for the establishment of car pollution tax, published in the Official
Gazette, Part I, no. 327 of April 25 2008, as amended and supple-
mented, and in particular Article 4a and Annexes 1 to 4 to this
emergency ordinance, reading as follows:

Article 4. par. a: "The obligation to pay the tax occurs: a) on
first registration of a car in Romania”. According to the author of
the plea of unconstitutionality, the criticized texts violate Article 16
of the Constitution relating to equal rights, Article 56(2) of the
Constitution relating to tax burden, Article 135(2)a) of the
Constitution under which "the State must provide for: free trade,
protection of fair competition of businesses, the creation of
favourable conditions in order to stimulate and value every factor
of production™ and the provisions of Article 148(2) of the
Constitution on the EU integration, in conjunction with Article 25,
Article 28 and Article 90 of the Treaty establishing the European
Community [now Article 30, Article 34 and Article 110 of the
Treaty on the Functioning of the European Union ].

Examining the exception of unconstitutionality, the Court
holds, in essence, the following:
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1. On the allegation that this article violates the provisions of
Article 16 of the Constitution, the Court already ruled by Decision
no. 586 of April 14 2009 and held that "entry into force of a law,
simple ordinance or emergency ordinance establishing a pollution
tax for the future is reason enough to justify, objectively and ratio-
nally, a differential legal treatment on the legal status of persons
who paid the fee before or after the establishment of the tax”.

2. About the fact that the article violates the provisions of
Article 56(2) of the Constitution, the Court ruled by Decision no.
802 of May 19 2009, stating that "it has the power to rule on pro-
portionality and fairness of taxes or any other tax contributions”.

3. On violation of Article 30, Article 34 and Article 110 of the
Treaty on the Functioning of the European Union and therefore of
the provisions of Article 148(2) of the Constitution, the Court
established in Decision no. 1249 of October 7 2010, Decision no.
137 of February 25 2010 and Decision no. 1596 of November 26
2009, published in the Official Gazette of Romania, Part I, no. 37
of January 18 2010, that it does not have the power to "examine
whether a provision of national law is conformant or not with the
Treaty on the Functioning of the European Union in terms of
Article 148 of the Constitution. Such power, namely to establish
whether there is a contrariety between national law and treaty,
belongs to the court of law, which, to reach a fair and lawful con-
clusion, ex officio or upon request of the party, may submit a pre-
liminary question in the meaning of Article 267 of the Treaty on the
Functioning of the European Union to the Court of Justice of the
European Union. If the Constitutional Court would be considered
competent to rule on the conformity of national legislation with the
EU legislation, we would face a possible conflict of jurisdiction
between two courts, which, at this level, is unacceptable”.

With respect to the ECJ decision in the Tatu case "Since the
Constitutional Court is neither positive legislator nor a court with
jurisdiction to interpret and apply EU law in disputes involving sub-
jective rights of citizens and without reconsidering its previous
jurisprudence, the Court finds that use of an European legal norm
within the constitutional control as replacing the reference one
involves under Article 148(2) and (4) of the Constitution, a cumula-
tive compliance: on the one hand, this rule must be sufficiently clear,
precise and unambiguous in itself or its meaning must have been
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clearly, precisely and unequivocally established by the Court of
Justice of the European Union, on the other hand, that norm must be
circumscribed to a certain level of constitutional relevance so as its
legal content might support the possible infringement by the nation-
al law of the Constitution - the only direct reference standard in its
review of constitutionality . In such a case the Constitutional Court
approach is distinct from the simple application and interpretation of
the law, jurisdiction belonging to courts and administrative authori-
ties, or from any issues of legislative policy promoted by the
Parliament or Government, as appropriate. In the light of cumulative
set of conditionality, it is up to the Constitutional Court to apply or not
in its constitutional review the judgments of the Court of Justice of
the European Union or to formulate itself of preliminary questions to
determine the content of the European norm. Such an attitude is
related to cooperation between the domestic constitutional court
and the European court and to the judicial dialogue between them,
without concerning issues related to the establishment of hierar-
chies between these courts. In this case, although the meaning of
the norm was explained by the European Court of Justice of the
European Union, the requirements arising from this judgement are
not relevant from the constitutional viewpoint, rather concerning the
legislator's obligation to edict rules according to the judgments of
the Court of Justice of the European Union, otherwise, Article 148(2)
of the Constitution could eventually find application”.

4. As concerns the allegation in support of the exception of
unconstitutionality of the constitutional provisions of Article
135(2) a), the Court finds that they are not relevant in this case,
because the legal hypothesis of the impugned text does not
question and does not concern creation of a tax impediment
against free circulation of goods, but payment of a pollution tax
necessary to protect the environment, pursuant to Article 1(1) of
Government Emergency Ordinance no 50/2008.

For the reasons set forth below, the Constitutional Court
decides:

To reject as ungrounded the exception of unconstitutionality
of the provisions of Article 4a) of the Emergency Ordinance no.
50/2008 for the establishment of car pollution tax, of Annexes 1 to
4 of this emergency ordinance, and the Government Emergency
Ordinance no. 50/2008, as a whole, exception raised by Marius
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Gabriel Pacuraru in the file no. 8.921/95/2009 of the Craiova
Court of Appeal - Administrative and Fiscal Division.

Dissenting opinion - Professor lulia Antoanella Motoc, PhD

"In disagreement with the solution rendered by the
Constitutional Court by the abovementioned decision, we consider
that the objection of unconstitutionality of the provisions of Article 4a
for the establishment of car pollution tax, of Annexes 1 to 4 of this
emergency ordinance, and the Government Emergency Ordinance
no. 50/2008, as a whole, should have been allowed in relation to the
provisions of Article 135(2)a of the Constitution, according to which
"the State must provide for: free trade, protection of fair competition
of businesses, the creation of favourable conditions in order to stim-
ulate and value every factor of production™.

We believe that the interpretation and application of Article
135(2) a) of the Constitution can not be made independently of how
the free movement of goods, persons, capital and services is regu-
lated within the European Union. In this respect, by the Single
European Act, the European Community (now called the Union)
committed, under the 1985 "White Paper” from the Commission, to
take steps to establish progressively over a period expiring on 31
December 1992, the internal market, meaning an area without inter-
nal frontiers in which free movement of goods, persons, capital and
services be provided according to the provisions of the EEC Treaty.

Internal market was thus defined as a borderless space that
works like a national market, namely goods, persons, capital and
services can circulate without any border controls between
Member States.

Customs union involved (former Article 12 TCEE, then Article
25 TEC and now Article 30 TFEU) a prohibition on member states to
levy customs duties and other charges having equivalent effect in
the trade between Member States. Currently, the prohibition
applies to the custom duties of a fiscal nature (Article 25 TEC and
Article 30 TFEU now). In the same sense was interpreted also
Article 110 TFEU (ex Article 90 TEC). Judgments of 1 July 1969 and
11 July 1974 rendered in the Case Commission v. ltaly and the case
Procureur du Roi v. Benoit and Gustave Dassonville were regarded
as having a structural role for the entire EU substantive law (JHH
Weiler, The Constitution of Europe, Polirom, 2009, p. 179).
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We note that in its jurisprudence, for example by Decision no.
230 of March 14 2007, published in the Official Gazette of Romania,
Part I, no. 236 of April 5 2007, the Constitutional Court held that "in
order to create a favourable framework for the use of all factors of
production, the State should support a fair competition policy, play-
ing an essential role in facilitating free circulation of goods, in stim-
ulating the initiative of participants in the trade activity, achieving
also the function of guarantor for the market economy. "

The preliminary ruling rendered in the Case loan Tatu v
Romania on April 7 2011 emphasized the reasons expressed in
the Constitutional Court Decision no. 230 of March 14 2007, men-
tioned above, with reference to the State's obligation to support a
fair competition policy in terms of facilitating free circulation of
goods. Therefore, the exception of unconstitutionality of the pro-
visions of Article 4 a of the Emergency Ordinance no. 50/2008
should have been allowed in relation to Article 135(2) a) of the
Constitution, interpreted in the sense that it covered the free
movement of goods, persons, capital and services within the
European Union.

In this regard, we note that the matter of charges applied to
vehicles is not regulated in a unitary manner at EU level, so that
Member States are free to regulate their regime according to their
own realities. This freedom is however limited, as shown in the
provisions of Article 110 of the Treaty on the Functioning of the
European Union, by the rule according to which it is not permitted
to set some duties that would discourage the sale of imported
products in favour of sale of similar domestic products (see the
Judgement of March 3 1988, rendered in the Case Bergandi,
C-252/86, and Judgement of December 7 1995, rendered in case
of Ceuta Ayuntamiento, C-45/94).

Moreover, a contrary position would deprive of content the
provisions of Article 110 of the Treaty on the Functioning of the
European Union and lead to the violation by Member States of the
provisions of Articles 28, 30 and 34 of the same Treaty, which gov-
ern the free circulation of goods and customs union.

All vehicles traded on the market of a Member State are
"domestic products” within the meaning of the provisions of
Article 110 of the Treaty on European Union, and those similar
bought on the markets of other States to be imported into that
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Member State are "competing products” to the first, since they
are similar in terms of product type, characteristics and wear.
However, in the context of ensuring the free circulation of goods
and non-discriminatory customs regime, the establishment at the
level of a Member State of tax measures that would favour
domestic products against the competing products is an obvious
violation of these principles. Therefore, Member States must
refrain from establishing any steps to promote domestic products
against competing products from Member States (see
Judgement of March 21 2002 in Case Cura Anlage, C-451/99 and
Judgement of September 15 2005 in Case Commission /
Denmark, C-464/02, Judgement of April 28 1988, issued in joint
Cases 76, 86-89 and 149/87 Seguela and others).

Therefore, the exception of unconstitutionality of provisions
of Article 4a of the Emergency Ordinance no. 50/2008 should
have been allowed in relation to Article 135(2)a of the
Constitution, interpreted in the sense that it covered the free
movement of goods, persons, capital and services within the
European Union.

2. We consider that the acknowledgement for the first time, by
the Constitutional Court, in Decision no. 668 of May 18, 2011, of the
possibility of "application of the judgments of the Court of Justice of
the European Union within the constitutional revire, as well as the
possibility to formulate questions to this court to determine the con-
tent of the European norms, in terms of cooperation between the
national constitutional court and the European court, as well as
judicial dialogue between them, represents a clear jurisprudential
progress compared with the Decisions no. 392 of March 25 2008
and no. 394 of 25 March 2008 in which the requests made by the
authors of the exceptions for referral of the Court of Justice of the
European Union in order to pronounce a preliminary ruling, were
rejected without showing the legal grounds.

Therefore, we consider that the exception of unconstitution-
ality of Article 4a of Government Emergency Ordinance no.
50/2008 for the establishment of car pollution tax, of Annexes 1 to
4 to this emergency ordinance, and of Government Emergency
Ordinance no. 50/2008, as a whole, should have been allowed by
the Constitutional Court.”
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G. Tesauro
Justice of the Constitutional Court of Italy

Constitutional review in relation
to European Law and the ECHR

The 1948 Iltalian Constitution contains two norms that deal
with the relations with international and EU Law. Article 10 estab-
lishes a mechanism for automatic adaptation to the "generally
recognised principles of international law", i.e. to customary
international law. This ensures the primacy of these principles, as
required by international law, according to which violations cannot
be justified by relying upon conflicting national provisions. Article
11 establishes that Italy accepts the "limitations of sovereignty
that may be necessary for a legal order ensuring peace and jus-
tice among Nations”, and encourages international organisations
with such objectives.

Article 10 did not cover treaties. Therefore, to be effective
within the domestic legal system, as far as treaties were con-
cerned it was necessary to adopt a law by the Parliament. The
consequences were that, first of all, international treaties had the
same status of the implementing law - that of an ordinary law.
Secondly, according to the principle "lex posterior derogat legi
priori”, an ordinary law adopted just the day after a signed and rat-
ified Treaty could prevail.

The problems thus posed were not irrelevant for the country's
international relations. Case-law provided some contingent
remedies, by relying upon the "speciality” or the "peculiarity” of
international treaties and, more in general, the principle of con-
sistent interpretation. The result was that in some way ordinary
and constitutional judges usually succeeded in giving primacy to
international law, including the European Convention on Human
Rights.

The constitutional reform of 2001 amended Article 117,
Paragraph 1 of the Constitution and inserted a provision stating

=

=



Koucturyuuonnoe MPABOCYAUE - 3(53)'11

>l

]|

that the legislative powers shall be exercised by the State and the
Regions in compliance with the limits set by international and EU
law. The primacy of treaties, including the ECHR, was thus for-
mally recognised. In particular, in Judgments 348 and 349 of
2007, subsequently confirmed by several other judgments (most
recently, Judgment No. 181 of 2011), the Constitutional Court
declared that Article 117, Paragraph 1 establishes the primacy of
treaties over any, even if more recent, inconsistent national legis-
lation.

As far as EU Law is concerned, the scenario has been quite
different. After a long tug-of-war with the European Court of
Justicel, the Italian Constitutional Court found a solution, at least
in practice, in Judgment No. 170 of 1984, Granital.

The judgment indicated two approaches, both based on
Article 11 of the Constitution. According to the first, Article 11 was
read as entailing a delegation of legislative powers to the
European Community and, as a consequence, once the power is
fully exercised, so that the act has a direct effect, not requiring
any further intervention by national authorities, the competence
of the national legal system is excluded. In other words, the con-
flict between domestic and European measures does not give rise
to a question of constitutionality, but rather to a question con-
cerning the allocation of normative powers between the different
levels, so that national law "is not to be taken into consideration”
and is not to be applied by ordinary judges; while European law is
to be applied instead.

The second approach concerns the cases where either the
Constitutional Court is directly called to decide (a conflict
between the State and a Region, for example); or when a nation-
al law is suspected to be in conflict with a rule or an act of EU Law
that does not have direct effects. In this case a question of con-
stitutionality arises.

The construction of the relationship between national and

! The conflict with the Court of Justice began with Judgment No. 14 of 1964, Costa v. ENEL,

continued with case No. 98 of 1965, Acciaierie San Michele, and was attenuated, but not
resolved, in Judgments No. 183 of 1973, Frontini, and No. 232 of 1975, Industrie Chimiche.
Indeed, the latter two cases appeared to provide a substantive solution at least, as the pri-
macy of European law was acknowledged but the Constitutional Court retained the power
to review conflicts, construed as raising issues of constitutionality in light of Article 11. In
1978, with Simmenthal, the Court of Justice affirmed, instead, the pre-eminent necessity to
apply directly effective instruments immediately, and thus to avoid procedures that pre-
vented such immediacy, among which references for a review of the constitutionality of
laws lodged with the Constitutional Court.
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European law made in Granital isGranital is still valid today. The
most significant recent development occurred in 2008, when the
Constitutional CourtConstitutional Court, with Order n. 108,
opened a direct dialogue with the Court of Justice by means of ref-
erences for a preliminary ruling. Such a development cannot fail to
bring benefits, especially in relation to the protection of fundamen-
tal rights. In the past, the Constitutional Court refused to consider
itself involved in the preliminary rulings mechanism, failing to estab-
lish a direct dialogue with Luxembourg. In my view, the revirement
is a positive element of novelty, as it was based on a more appro-
priate reading of the preliminary rulings conditions provided for by
the Treaty and by the case law of the European Court.

As far as the ECHR is concerned, Decisions nos. 348 and 349 of
the Constitutional Court clarified Court clarified that the ECHR did
not give rise to a legal order comparable to that of the EU (as por-
trayed by the Court of Justice of the European Union in Van Gend en
Loos in 1963). As a consequence, ordinary judges cannot set aside
national laws which conflict with aan ECHR provision. Rather, judges
may only ask for a Constitutional review under Article 117,
Paragraph 1, of the Constitution. Indeed, the Court rejected the
argument according to which the ECHR had been "transformed”
into European law through Article 6 of the Treaty on European Union.
Andin any case, Article 6 of the Treaty on European Union could only
be relevant when European law is applicable.

The second significant statement made by the Constitutional
Court concerns the role of ordinary judges. They are entrusted
with interpreting national legislation in conformity with the ECHR,
as interpreted by the Strasbourg Court. Therefore, judges are
bound to raise an issue of constitutionality only when any conflict
between domestic and Convention provisions cannot be resolved
by means of interpretation. As prescribed by the ECHR itself (at
Article 53), this is true if and to which the extent, to which the level
of protection afforded to fundamental rights is at least equivalent
to that granted by the national legal system.

Furthermore, the Constitutional Court identified barriers to
the entry of external law into the legal system. In relation to
European law, such barriers are constituted by "counter-limits”
(controlimiti), i.e. the fundamental principles of the constitutional
legal order and inviolable human rights. As for the ECHR, the
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Court highlighted that its provisions, as interpreteted by the
Strasbourg Court, are subject to a review by reference to all "rel-
evant provisions of the Constitution”.

What about the novelties introduced by the Lisbon Treaty? The
true innovation lies in the formal attribution of the same value as that
of the Treaties to the Charter of Fundamental Rights. To this regard
it must be recalled that, in any case, the Charter was already
endowed with a legal value of its own, codifying the extremely rich
body of European case-law regarding fundamental rights. In addi-
tion, a further innovation is the commitment to the accession of the
EU to the ECHR, foreseen by Article 6 of the Treaty.

Attention must be drawn once again to the fact that the
Charter of Fundamental Rights is European Union Law. As a con-
sequence, the Charter is only applicable only when such law is
applicable, and not to every violation of fundamental rights (Court
of Justice, C-161/77, Order June 22, 2011). The Charter’s provi-
sions may be taken as yardsticks for evaluating the legitimacy of
European measures, domestic implementation measures thereof
and domestic measures that invoke the necessity to protect a fun-
damental right to justify a derogationderogation to Treaty obliga-
tions. Beyond these cases, the Charter cannot be applied.

Moreover, it is uncertain whether Union accession to the
ECHR would modify this state of affairs. This is confirmed by
Member States’ willingness to repeatedly specify repeatedly, in
relation to the Lisbon reform, that the Charter does not expand
Union competences and that the European system is based upon
the principle of conferred powers. This is another proof of Member
States’ desire to proceed slowly with the process of integration.

I wish to add two observations, regarding the relationship
between the Italian Constitutional Court and the Court of Justice
of the EU, on one hand, and the Court of Strasbourg, on the other.

As said above, the Italian Constitutional Court has just
opened the direct dialogue with Luxembourg. Today, this dia-
logue is still inadequate, for at least two reasons.

The first reason is the considerable enlargement of the
Union. The second, even more significant, is that the focus of the
European system as a whole has increasingly shifted towards the
movement of persons, to a significant degree, including, to a sig-
nificant degree, third country nationals. As a consequence, adju-
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dication upon fundamental human rights constitutes a substantial
part of the activities of European judges, who work in cooperation
with national judges: and human rights are a typically constitu-
tional subject. Therefore, the absence of a constructive dialogue
between the Court of Justice and constitutional courts upon this
subject is a negative element... This dialogue ought to be as
intense as it is respectful of the peculiarities of both European and
national legal systems. References for a preliminary ruling, the
form of dialogue of the past sixty years with Luxembourg, have
yielded excellent results. Although opportunities for the criticism
from Member States have occasionally arisen, we cannot simply
forget theforget the legal basis of European judicial review. The
European Court of Justice has the power, provided for by the
Treaty (Article 164, today Art. 19 TUE), and the consequent oblig-
ation to say the last word on the validity of European acts from
every point of view, including their compatibility with Union pow-
ers. Significantly, States never sought to amend such a compe-
tence, despite having had several opportunities for doing so.

An example of such intense and respectful dialogue is the
one between the Italian Constitutional Court and the European
Court of Human Rights. As said earlier, the Italian Court recog-
nised to the European Court the competence to have the last
word on the interpretation of the Convention. The dialogue
between the two Courts aims at clarifying and harmonising the
position taken by each institution. However, because of the close
link between the subject-matter of the ECHR and the country's
constitutional structure, the dialogue is also geared toward safe-
guarding constitutional judges’' competence to represent and
defend those particular traits of the national legal system which
concern imperative national principles and interests.

Gl
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B. Punev
Justice of the Constitutional Court
of the Republic of Bulgaria

R. Nenkov
Justice of the Constitutional Court
of the Republic of Bulgaria

From Upholding the National Constitution
to Upholding the Community Legal Order
(An overview of the jurisprudence of the Bulgarian
Constitutional Court)

This paper is dedicated to the evolution of the Bulgarian con-
stitutional justice in the context of Bulgaria's membership of the
Council of Europe (since 7 May 1992) and the country's subse-
quent accession to the European Union on 1 January 2007,
including the resulting significant change in the balance between
national, including Constitutional law, and supranational,
Community law.

The current Constitution adopted in 1990 was conducive to
Bulgaria's efficient accession and integration into the institutions
of Europe. According to Article 5, Paragraph 4, international
treaties, which have entered into force, are automatically incorpo-
rated into national law following their ratification in accordance
with the established parliamentary procedure and official promul-
gation in the State Gazette. Where a conflict occurs between their
provisions and those laid down in national law, the provisions laid
down in the relevant international treaties apply. Pursuant to the
second sentence of Article 149, Paragraph 2, Subparagraph 4 of
the Constitution the Constitutional Court (the Court) may annul
not only laws that contravene international treaties to which
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Bulgaria is a contracting party but also ones that are incompatible
with the universal standards laid down in international law.

On the other hand, the first sentence of Article 149, para-
graph 1, subparagraph 4 expressly recognises the supremacy of
the national Constitution by vesting powers in the Constitutional
Court to rule, following the receipt of a properly filed petition, on
disputes relating to the compliance of the provisions laid down in
the Constitution and those of international treaties to which
Bulgaria has acceded but not yet ratified. In such cases, where
non-compliance is ascertained by the Court, the Parliament is
obligated to cancel the ratification of the treaty, which must then
be annulled or denounced or potentially declared null and void
upon the terms laid down in Article 46 of the 1969 Vienna
Convention on the Law of Treaties. This effectively precludes the
incorporation of the treaty and its overriding provisions into the
body of national law. When the Court rules on the anti-constitu-
tionality of a signed international treaty, its subsequent ratification
would only be possible if the contracting parties amend its provi-
sions in order to bring them in line with those laid down in the
Bulgarian Constitution.

In connection to the supremacy of the national Constitution
vis-a-vis international treaties which Bulgaria is a party to, an issue
arises in relation to the mechanisms that allow constitutional con-
trol to be exercised over ratified and promulgated treaties, which
have already entered into force. In certain cases, the
Constitutional Court may not have been asked to rule on the con-
stitutionality of the treaty prior to its ratification whilst in the mean-
time the ratifying body (the Parliament) may have failed to detect
provisions that contravene the national Constitution. This would
result in the incorporation of the international treaty into the body
of national law and would give its provisions, albeit anti-
Constitutional, precedence over those laid down in national law.
In practice, this would also give the international treaty suprema-
cy over the Constitution, creating a situation that is inadmissible
from a Constitutional perspective. The Constitutional Court can
address such situations by the instruments of ex-post control
exercised to verify the constitutionality of the provisions laid down
in national law. Ascertaining a contravention between the provi-
sions laid down in international and national law, respectively,
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would similarly affect inter-State relations established under an
international treaty. As in the previous case, issues arising from
conflicting provisions must be resolved by appropriate actions
being taken by the contracting parties and the respective signa-
tories to the treaty. A possible route to achieve this would be to
modify the treaty so that it is aligned to the Bulgarian Constitution
by means of amending its provisions or, should the desired result
prove impossible to achieve, to denounce the treaty altogether.

In its initial practice (Resolution No 2/1995) the Constitutional
Court held the opposite view. The Court ruled on the inadmissibil-
ity of a petition to proclaim the anti-constitutionality of a ratified
international treaty and restricted the ruling on the substance of
the dispute to the enforcement of the ratification law by the
Parliament. The main argument in support of that position was
that the petition concerned two independent powers vested in the
Court, which were respectively enforceable prior to and after the
act of ratification of an international treaty. These powers allow
two separate legislative acts to be examined: (a) the signing of the
treaty; and (b) its ratification. In connection to this, the Court
panel also took into account the adverse consequences for inter-
state relations between the contracting parties of upholding the
claim of anti-constitutionality of the treaty at a later date, respec-
tively the ensuing collision with national law due to the supremacy
of the provisions of the signed and ratified international treaty
over a certain period of time.

Subsequently, the position set forth in the resolution cited
above was justifiably abandoned. Although the ratification law
may be examined as an independent legal act vis-?-vis the inter-
national treaty, its nature and purpose is to merely finalize formal
ratification procedures, which warrants the conclusion that it can
not exist in isolation from and is inextricably bound up with the
substance of the international treaty whose ratification is consid-
ered by the Parliament. In this sense, the body of the ratification
law incorporates the ratified international treaty, which ultimately
allows all parts of the ratified act to be challenged on the grounds
of constitutionality and not merely the aspects relating to the for-
mal ratification procedure. This turnaround in the practice of the
Constitutional Court became official with the adoption of Decision
No 9/1999 by which the Court ruled on the constitutionality of the
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provisions laid down in an international treaty between Bulgaria
and Turkey, and not solely on the act of its ratification.

There is a possibility to file a single petition challenging the
constitutionality of a law on two conjoined grounds - non-compli-
ance with the Constitution and with binding international treaties
to which the country is a party. In line with the spirit of the
Constitution, the Court held that when the first of the cited
grounds is meritorious - that is the law is anti-constitutional - the
second ground is excluded from the scope of consideration
(Decisions No 19/1997 and No 9/1998). A provision, which has
been challenged and found to be anti-constitutional, must be
annulled, which renders the consideration of its compliance with
the universal standards laid down in international law and the
Conventions to which Bulgaria is a party an exercise in futility.

In principle, to date the Constitutional Court has refrained
from the assumption that the standard of protection of funda-
mental rights and freedoms under the national Constitution may
be lower than the standard laid down in international Conventions.
Therefore, it is logical that there have been no cases of the Court
ruling on compliance with the Constitution whilst ascertaining
non-compliance with international law and/or the standards laid
down in international treaties, although such a ruling would pro-
duce identical legal consequences - the provision concerned
would be annulled and no longer be applied as an element of the
legal order.

The supremacy of international treaties and their incorpora-
tion into national law (Article 5, paragraph 4 of the Constitution) is
underlined by a determination on the part of the Parliament on the
compliance of the treaty with the national Constitution at the time
of ratification but an ex-ante ruling of the Constitutional Court on
the same matter is also a possibility. When the subject matter of
an international treaty is identical or substantially similar to provi-
sions laid down in national law but the legal acts differ in prescrip-
tive terms, the provisions of the international treaty apply directly.
Ordinary courts may incidentally rule in line with this principle in
the course of adjudicating specific disputes without the
Constitutional Court being petitioned with a request to rule on
compliance. The provisions of ratified international treaties are
incorporated into national law but nevertheless they lay down
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rules for public relations with an international dimension although
arising within the legal domain of the Bulgarian State. In practice,
only with regard to the regulation of such relations the treaties
have supremacy over substantially similar provisions laid down in
national law. For this reason, identical relations with purely nation-
al dimensions continue to be regulated according to the set of
corresponding national rules.

Where the Constitutional Court is called upon to exercise
abstract control with the objective of ascertaining that the provi-
sions laid down in an international treaty contradict those laid in
national law the manifestation of the precedence of international
treaties, along with the universal standards of international law, is
of a different nature. Here, similarly to the comparative review
conducted to ascertain compliance with the Constitution, the
Court acts under an obligation to recognise the legal precedence
of the treaty whose provisions are more abstract and general than
those laid down in national law. Such interpretation of the provi-
sions of an international treaty, respectively the universal stan-
dards laid down in international law, may result in a ruling uphold-
ing the alleged non-compliance, which will render the contested
law null and void.

In its practice to date, the Constitutional Court has ruled on
the compliance of national law with fundamental international
treaties, such as the United Nations Universal Declaration of
Human Rights (UDHR), the United Nations International Covenant
on Civil and Political Rights (ICCPR), and the European
Convention for the Protection of Human Rights and Fundamental
Freedoms (ECPHRFF), on a number of occasions. For example,
the Court has ruled on a petition to establish the non-compliance
of Article 6 paragraph 1 of ICCPR with a provision laid down in the
Penal Code, which proclaimed the legality of self-defense result-
ing in homicide or attempted homicide provoked by a violent
assault on the home of the perpetrator (Decision No 19/1997); a
petition to establish the non-compliance of Article 10 ECPHRFF
and Article 19 ICCPR with the provisions of a law limiting the right
to information and a healthy environment with a view to safe-
guarding higher public values (Decision No 10/1995); and a peti-
tion to establish the non-compliance of Articles 7, 8 and 10 of
UDHR with the provision of a law limiting the access to a court of
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law in the case of settlement of collective industrial disputes
(Decision No 27/1998) etc.

A particularity of a number of constitutional rulings is that the
part setting out the reasons for the decision includes considera-
tions of the compliance of challenged provisions with the funda-
mental international treaties despite the scope of the petition
being limited to a pronouncement of anti-constitutionality. This
approach is underlined by the Court’s willingness to base its deci-
sions on sound arguments rooted in recognised international
standards expressly reproduced in the Bulgarian Constitution or
at least intrinsically linked to the principles enshrined therein. For
example, in Decision No 11/1998 the Constitutional Court, albeit
petitioned solely to ascertain the anti-constitutionality of a provi-
sion laid down in the Labour Code that precluded the possibility of
legal defence upon the dismissal of employees of central govern-
ment bodies, referred also to Article 8 of UDHR, Article 14 para-
graph 1 of ICCPR and Article 16, paragraph 1 of ECPHRFF, which
proclaim the right of citizens to an independent and impartial tri-
bunal and fair trial. Similarly, in Decision No 15/1995 by which the
Court further developed the arguments in support of the anti-con-
stitutionality of a provision laid down in the Local Elections Act
introducing censorship of the media as regards their right to
express opinions on political parties and their candidates, ruled
that the provision concerned was a violation of the freedom of
expression and dissemination of opinions on the grounds of
Article 19 ICCPR and Article 10 of ECPHRFF.

On the grounds of Article 8 ECPHRFF, in Decision No 4/2006
the Court held that the challenged provision of the Enforcement of
Penalties Act, which allowed prison administrations to exercise
control over the correspondence of inmates, was anti-constitu-
tional as the practice of the European Court of Human Rights
(ECHR) contained a body of rulings limiting the discretion of gov-
ernment bodies in matters relating to attempts to impose limits on
the privacy of correspondence outside the scope of the express
limitations envisaged in the Convention. In connection to this, the
Court found that the Bulgarian Constitution safeguards this right
even more extensively and firmly through a broader scope of
restrictions imposed on permissible limitations. This warrants the
conclusion that the new Bulgarian Constitution was developed by
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reference to the requirements laid down in international (suprana-
tional) law construed as a minimum standard, which does not pre-
clude a more favourable constitutional regime for the protection
of fundamental rights and freedoms of citizens being introduced
in certain areas.

In Decision No 29/1998 the Court held that compulsory
membership of the sectoral associations of medical and dental
doctors should not be examined from the perspective of the con-
stitutional principle of freedom of association because the matter
essentially concerned the establishment of a body within the
domain of public law, which exercises functions relating to the
organisation, control and disciplinary matters with implications for
all medical practitioners. In the light of this, the Court has taken
into account the interpretation of Article 11, paragraph 1 of
ECPHRFF by the European Court of Human Rights according to
which with a view to protecting the health of citizens, the associa-
tions of medical and dental doctors exercise administrative and
disciplinary powers and therefore should not be regarded as vol-
untary associations within the meaning of the Convention.

Acting in line with its power to provide obligatory interpreta-
tions of the Constitution, in Decision No 5/1992 the Court held
that the provisions protecting religious freedom and congrega-
tional independence laid down in the Constitution matched the
corresponding provisions laid down in ICCPR and ECPHRFF. In a
similar case, in Decision No 7/1996 the freedom of expression
and the right to seek, receive and disseminate information as well
as the limitations of these freedoms allowed by the Constitution
were considered in the light of Article 10 of ECPHRFF and Article
19 of ICCPR.

The significance of international treaties and most important-
ly ECPHRFF for Bulgarian constitutional law is adeptly sum-
marised in Decision No 2/1998 by which the Constitutional Court
ruled on the Framework Convention for the Protection of National
Minorities prior to its ratification by Parliament. The Court found
that the rights and freedoms proclaimed in the Convention should
be interpreted in the light of the relevant provisions of ECPHRFF.
It also noted that in both the Convention and the Bulgarian
Constitution the provisions on fundamental rights and freedoms
are fully aligned to contemporary international standards in this
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area set forth in different fundamental international treaties and
Conventions. In this context, the Court also took into account that
the provisions on human rights laid down in ECPHRFF have uni-
versal civilisational implications for the entire international com-
munity, and particularly for the States-parties to the Convention,
and therefore any interpretation of the Bulgarian Constitution
must fully conform to the interpretation given to the provisions laid
down in ECPHRFF to the maximum degree. This warrants the con-
clusion that although the Constitutional Court has been petitioned
to explore constitutionality only, the relevant provisions of
ECPHRFF should also be properly considered.

Contrary to the practice described above, Decisions No
4/1999 and No 4/2001 represent exceptions where as a result of
non-conforming interpretation of ECPHRFF compounded by a
formal reliance on the precedence of the national Constitution,
the necessary majority for a ruling on the non-conformity of chal-
lenged provisions laid down in national law with the Convention
could not be secured. When adopting the rulings concerned the
Court split into two groups, each composed of an equal number
of justices. One of the groups held that Article 6, paragraph 1 of
ECPHRFF stipulated a requirement for access to an independent
tribunal and fair trial without insisting in absolutist terms on a pos-
sibility being provided to file appeals against all administrative
acts. According to this premise each State-party to the
Convention was at liberty to impose limitations on the recourse to
appeal in order to achieve higher goals envisaged in the national
Constitution and that in the case of potential non-conformity
precedence should be given to the supremacy of the
Constitution. Conversely, the other group of justices maintained
that failing to ensure recourse to an appeal against administrative
decisions on grounds other than those expressly stipulated in
ECPHRFF was inadmissible. It further held that fundamental
human rights, such as the right to legal defense, should not be
derogated at the sole and arbitrary discretion of the lawmaker.
Such rights should be considered essential as regards disputes
involving a conflict of values and must be underlined by the prin-
ciple of proportionality, which requires the use of the most lenient
means available as well as the imposition of reasonable limitations
whose severity does not exceed that necessary to achieve the
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legitimate goal concerned. The access to judicial control over the
decisions of the public administration is necessary as a prerequi-
site for striking a reasonable balance between the values
enshrined in the Constitution as a safeguard against arbitrary
conduct of the public administration.

The accession of Bulgaria to the European Union (EU)
required extensive amendments to the Constitution. The 2005
Constitutional reform became possible after the adoption of
Interpretative Decision No 3/2004. The Court was petitioned with
a request to rule on whether the prospective amendments to the
Constitution necessary in the light of Bulgaria’'s forthcoming
accession to the EU would essentially alter the structure and form
of State governance, which would have required a special and
extended Grand National Assembly to be convened in accor-
dance with the Constitution as the elected ordinary National
Assembly did not have the competence and powers to handle the
task. Issues were raised relating to the future possibility of EU
bodies to adopt decisions and legislation of supranational, direct
and universal enforceability with regard to the country; the
removal of the ban on the acquisition of land by foreign nationals
from other EU Member States, vesting powers in government
bodies to represent the country in the bodies of the European
Union; the transfer of power to the national Parliament to conduct
ex-ante control on proposed Community legislation; the surren-
der of Bulgarian nationals to foreign States or international tri-
bunals for the purposes of prosecution in criminal cases, when
such possibility was envisaged in an international treaty; the
extension of the criteria for equality between citizens in accor-
dance with the European Union Charter of Fundamental Rights
etc. The manner in which the Constitutional Court addressed
these issues did not raise a barrier to enacting the amendments
of the Constitution that were necessary for the country to join the
EU and reaffirmed the fundamental consensus within Bulgarian
society on the country's drive towards full and meaningful inte-
gration into the European Union. According to the adopted deci-
sion the amendments may be enacted by an ordinary elected
Parliament and not by following the protracted and complex pro-
cedure of convening a Grand National Assembly because the
amendments did not concern primary but derivative constitutive
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power. This cleared the Constitutional stumbling blocks to the
country's accession to the European Union whilst also providing
insight into the meaning of the new provisions - a necessary step
in the process of clarifying the balance between national and
Community law.

With regard to the removal of the ban on the acquisition of
land by foreign nationals from other EU Member States, the Court
based its ruling on Article 14, paragraph 2 of the Treaty establish-
ing the European Community (EC Treaty), which stipulates that
the Community internal market creates an economic area without
internal borders that allows free movement of goods, people and
capitals. The equality between legal entities in the Member States
requires that within this area the entities concerned enjoy equal
opportunities to conduct economic activities, including the right
to purchase land. The interpretative decision also served as
grounds for the amendment of the Constitution, which formerly
precluded banishing from the country and handing over to foreign
States for the purposes of criminal justice of Bulgarian citizens.
Taking into consideration that criminal law and trial proceedings in
Member States are derived from and built upon identical princi-
ples, which ensure fair trial, a possibility was envisaged to hand
over Bulgarian nationals to another State for the purpose of pros-
ecution in criminal cases when this is envisaged in a ratified and
officially promulgated international treaty that has come into
force, such as the EU Accession Treaty. In the cited decision the
Constitutional Court further explored EU citizenship and its con-
sequences because according to Article 17, paragraph 1 of Part
Two of the EU Treaty each national of an EU Member State is also
a national of the European Union. The implications of EU citizen-
ship confer the right to free movement and residence within the
Community, certain rights as regards the relations between citi-
zens and the administrative bodies of the EU, and the active and
passive right to vote in European Parliament elections and local
elections. According to Article 19 of the EC Treaty "Every citizen
of the Union residing in a Member State of which he is not a
national shall have the right to vote and to stand as a candidate at
municipal elections in the Member State in which he resides,
under the same conditions as nationals of that State". In connec-
tion to this, a new provision was incorporated into the
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Constitution, which provides for the enactment of a law on
European Parliament elections and the participation of EU citi-
zens in municipal elections. The interpretative decision upheld the
possibility to vest powers in governmental bodies to represent the
country in bodies of the European Union, which derives from the
necessity to ensure their engagement for the purposes of adopt-
ing decisions of supranational nature that are directly and univer-
sally binding on Bulgaria. Participation in the work of EU bodies
does not detract from the powers of the principal constitutional
bodies because the mandate of government officials to represent
the country and participate in the proceedings of EU institutions,
including adopting decisions that are binding on the country, is
conferred by and subject to ex-ante control by the national
Parliament. The enforcement of this type of control is an element
of the general control exercised by the legislative power over the
executive power. On this basis, new provisions were incorporated
into the Constitution, which lay down the rules on the participation
of the Bulgarian State into the work of Community bodies, the
extended powers of Parliament to exercise control over the imple-
mentation of the government’'s commitments to the Union, the
drafting of new legislation etc.

Interpretative Decision No 3/2004 had also a significant con-
tribution to the clarification of the issue arising from the suprema-
cy of Community law over the national law of Bulgaria as an EU
Member State. According to the decision, following the act of rat-
ification, promulgation and entry into force, the EU Accession
Treaty becomes an integral part of national law. Thereby Bulgaria
becomes a party to the founding treaties of the European
Community and the European Union, which comprise the bulk of
primary Community legislation, which is incorporated into the
national legal order. Secondary Community legislation
(Regulations, Directives and Decisions) enacted by EU institu-
tions in accordance with Article 249 of the EC Treaty does not
constitute an international treaty and is, therefore, not subject to
ratification by the national Parliament following enactment and
entry into force. However, secondary Community legislation is
incorporated into the body of national law on the grounds of pri-
mary Community law, which represents an international treaty
subject to ratification. The Constitutional Court held that the pos-

KoHdepeHuus, nocesweHHas 20-netunio KC Pecnybnvkn Bonrapus

sibility of direct enforcement of acts adopted by EU bodies and
institutions does not present a threat to national sovereignty
because the Parliament, in which sovereignty is vested by popu-
lar vote, has voluntarily delegated some of its legislative powers to
EU institutions. At the same time, national representatives are
directly involved in the work of the respective institutions and in
the process of developing and enacting supranational acts that
are directly and universally enforceable.

Following Bulgaria's accession to the EU, the direct enforce-
ment of Community law, which is incorporated directly into the
national law of Member States, raised the issue of the compe-
tence of the Constitutional Court to rule not only on the compli-
ance of national law with the Constitution but also with acquis
communautaire. Essentially, the issue concerns the legal rules
applicable to certain areas stipulated in the Accession Treaty in
which Community law enjoys supremacy over the national legal
order. The aim of the 2005 constitutional reform was to preclude
the possibility for suspension of Community law in cases where
national law has ignored the provisions laid down therein and,
conversely, to prevent its neglecting on the grounds of establish-
ing anti-constitutionality of a national law which otherwise is fully
in line with Community law. With regard to the possibility for the
national Parliament to delegate legislative powers to the EU in
certain areas (Article 85, paragraph 1, subparagraph 9 of the
Constitution), both primary legislation set forth in the Treaties rat-
ified by the Member States and secondary Community legislation
have supremacy not only vis-?-vis national law but also the
Constitution.

The legal theory and philosophy underlying the practice of
the Constitutional Court in the above specified area is not yet suf-
ficiently extensive, consistent and mature but a prevailing view
begins to emerge that the Constitution ought to be interpreted in
conformity, in other words in line with the spirit of Community law,
particularly as regards matters within its domain. For example, by
Decisions No 4/2007 and No 11/2007 the Court upheld the com-
pliance with the Constitution of a challenged provision laid down
in the Energy Sector Act, which envisaged a simplified procedure
for collection of debts owed by consumers to public utilities sup-
plying electricity, by interpreting the constitutional provisions rel-
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evant to the obligation of the State to ensure equal legal treatment
of the economic entities with due respect to the legitimate public
interest and the right of the citizens to effective legal defense in
the light of Article 86 of the EC Treaty and Directive 93/13/EEC.
Similarly, in Decision No 6/2010 following the institution of pro-
ceedings on a petition to establish the anti-constitutionality of a
provision laid down in the Value Added Tax (VAT) Act, which envis-
aged levying of tax on services of lawyers representing citizens
before a court of law, the Court - although the scope of the peti-
tion did not include a request to rule on the compliance of the
challenged provision with international legal instruments - dis-
missed the motion on the grounds of the provisions laid down in
Directive 2006/112/EC. Thus an approach was adopted which
ensures the supremacy of the supranational legal domain over
national legal order taking into consideration that the creation of
the former was endorsed by EU Member States, including
Bulgaria, by constitutionally regulated means of partial transfer of
national sovereignty. In this way the Constitutional Court threw
open the door to annulment on the grounds of anti-constitutional-
ity of each national law which fails to respect the provisions laid
down in Community law.
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B. LUrepb6ey
3amectutens lNpeacenarenss KoHcTutTyunoHHoro Cyna
Pecnybnnkn MonaoBa

UcTokn, metoabl U 0COGEHHOCTU KOHTPONS
KOHCTUTYLIMOHHOCTU 3aKOHOB
B Pecny6nuke MongoBa

lMo3BonbTE UCKPEHHE NO3a4paBUTb Bac ¢ npekpacHbiM 106u-
neem - 20-netuem KoHctutyumoHHoro Cyaa bonrapun.

Mpexpe yem npennoxutb Bawemy BHMMaHMIO goknag nog
Ha3BaHWeM "MICTOKK, MeToabl 1 OCOBEHHOCTM KOHTPONIA KOHCTU-
TYUMOHHOCTK 3aKOHOB B Pecnybnuke Mongoa”, pa3peLumTte Bbl-
pas3nTb 61arogapHOCTb 3a OKA3aHHYID MHE 4eCTb MPUCYTCTBO-
BaTb Ha I0OMNENHBLIX MEPONPUATUSX, a Takke Nnepeaats Bam Han-
nyywve noxenanus ot MNMpeaceparens Qymutpy MNMynbepe n Bcex
cynein KoHctutyumoHHoro Cyna Pecnybnukn Mongoga.

KOHCTUTYUMOHHBIA KOHTPOJIb SIBASETCA OOHWM U3 CaMbIX
[ENCTBEHHbIX MEXaHU3MOB peanu3aunn KOHCTUTYLMOHHLIX MO-
JIOXXEHWI, OH HE TONbKO NOBbIWAET 3PPHEKTMBHOCTb 3aKOHOAA-
TENbHOro Npouecca, HO M 3HAYUTESIbHO COKPAaLLAET HEraTUBHbIE
nocnencTBmMs HEKOHCTUTYLIMOHHOIO 3aKOHa.

HeobxoauMOCTb KOHTPONS KOHCTUTYLIMOHHOCTM 3aKOHOB U
OPYrux HOPMAaTUBHbLIX aKTOB O TakOM CTENEHW O4YeBUAHA, YTO
051 9TOM uenu 6bIs10 peLleHo co3aaTh CneumanbHbIi OPraH KOHC-
TUTYUMOHHOW lopucaukumn u B Pecnybnmke Mongosa. KOHTpOsb
KOHCTUTYLIMOHHOCTU 32KOHOB UrpaeT BaXHYK POSib B MNOCTPOe-
HUM NPaBOBOro rocygapctea. CerogHs, korga nocTpoeHue pe-
MOKPaTNU4YeCKON KOHCTUTYLIMOHHOW CUCTEMbl, OCHOBAHHON Ha
BepxoBeHCTBE KOHCTUTYLUU U MeXOyHapOaHbIX OrOBOPOB, Ha
3aKOHHOCTM N COrflacoBaHHOCTU B NPaBOBOW NOANTUKE rocyaap-
CTBa 4epes MNOJIHOLLEHHOE y4YacTue Hapoa B ynpasieHUN rocy-
[APCTBOM ABNSETCS 0COO0 akTyanbHbIM, KOHTPOJIb KOHCTUTYLIU-
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OHHOCTU 3aKOHOB CTAHOBWUTCSH OAHOW M3 BaXKHenwunx dopm 3a-
WunThbl gemokpaTtum. OcHOBHas 0653aHHOCTb BCeX - cobnoaatb
KoHcTnTyumio, a camas HapexHasi MpaBoBasi rapaHTusi - 3TO
KOHTPOJIb KOHCTUTYLIMOHHOCTU 3aKOHOB U APYrMX HOPMATUBHbIX
aKTOB, KOTOpPbIA B NMPaBOBOM rOCYy[apCTBE CTAHOBUTCS €ro He-
OTbEMJIEMOW HacTblo. KOHCTUTYUUOHHLIM Cya, peann3yeT 3Ty 3a-
0a4vy UMEHHO NMOCpPenCcTBOM MPETBOPEHUS B XMN3Hb KOHCTUTYLM-
OHHBbIX MPUHLMMNOB U HOPM, UX NPaKTUYECKOro NMPUMEHEHUS W
nocneaoBaTesnbHOM peanMaaummn npas 1 ceobon rpaxaaH, npec-
nenysi OAHOBPEMEHHO rapaHTUPOBaHWE pasfeneHns n B3ammo-
nencTeusa BnacTten, cobniogeHmns rocyaapcTBEHHbIMU OpraHamMm
CBOMX MNOJSIHOMOYMKM. TakuMm 06pa3om, BEPXOBEHCTBO KOHCTUTY-
umn obecneymBaeTcs, B MEPBYIO O4EPEOb, MYTEM KOHTPOJS KOHC-
TUTYLIMOHHOCTM 3aKOHOB.

O6MeH onbITOM MeXay rocyaapcTBaMu C PasiMyHbIMM KOHC-
TUTYUMOHHBIMN CUCTEMaMMU, a TakXke CYLLECTBYIOLLME MEXAY HU-
MW pasnuuns npenonpenennnm pasneneHme nx Ha 2 opmel, Ha-
3blBaeMble TakKXke aMepUKaHCKON U eBPOMNENCKON MoAensimm
KOHCTUTYUMOHHOIO KOHTPOSIS.

B GonblivHCTBE CTpaH Obina BHeApeHa eBpornenckass Mo-
OeNb KOHCTUTYLMOHHOIO KOHTPOS, B TOM Yncne 1y Hac B Mon-
noBe. KOHCTUTYLMOHHBIM KOHTPONb B Pecnybnnke Mongosa ocy-
LECTBASETCS Cneumann3npoBaHHbIM OPraHoM, a UMeHHO KoHc-
TUTYUMOHHbIM CyOooM, KOTOpPbIN aBnseTcs nHHosaumen KoHcTu-
Tyummn, npuHaTon 29 niona 1994 ropga, BCTynmBLIEl B cuny 27 aB-
rycta 1994 ropa B oeHb He3aBucumocTn Pecnybnukmn Mongosa.
Tem cambiM Pecnybnnka MonaoBa BCTynuna B psiabl rocyaapcTs,
B35IBLUMX Ha cebs 0683aTeNnbCTBO NOCTPOUTL NPABOBOE rocyaap-
CTBO, OCHOBAHHOE Ha KOHCTUTYLIMOHHOW AeMOKpaTun, NOAUTu-
4EeCKOM MJIopann3aMe, Ha LEeHHOCTSX, MpoBO3rnatleHHbIXx OCHOB-
HbIM 3aKOHOM.

CnenyeTt oTMeTUTb, 4TO B Nepuog, koraoa Pecnybnunka Mon-
noBa Bxoauna B coctaB CCCP 1 nmena KOHCTUTYLMKU, KOTOPbIE
npocto nosTopsnu TekcT KoHctutyuum CCCP, He Morno ObiTb U
peYN O KOHTPOSIE KOHCTUTYLIMOHHOCTM 3aKOHOB, TEM Bonee 4To
rocyfoapCTBeHHas BnacTb Oblna B pykax OgHOM KOMMYHUCTUYEC-
KOW napTum.

1 pekabps 1988 ropa, BCnenocTBMe HauWOHAsbHBIX BOJTHE-
HUIA, O6bina nameHeHa KoHctutyums CCCP mn cospaH Komurter

KoHdepeHuus, nocesweHHas 20-netunio KC Pecnybnvkn Bonrapus

KOHCTUTYLIMOHHOIO HaA30pa, KOTOPbIA MOI PEKOMEHAOBATL SMU-
TEHTHOMY OpraHy YCTPaHUTb U3 MPUHATbIX aKkTOB MOJSIOXEHUS,
npotueopeyvawme KoOHCTUTYUMM, 0gHako NpaBo BHOCUTb U3Me-
HEHUS UM OTMEHATb KOHTPONMPYEMBI akT NpUHaAJIeXxano npu-
HMMaBLLEMY ero opraHy. NoagobHbiM 06pa3om obecrneymBanoch
COOTBETCTBME HOPMATUBHLIX aKTOB KoHcTUTyuumn. KomuteTt
KOHCTUTYLMOHHOIO Haa3opa Obln co34aH Ha OCHOBAHUU CTaTbu
124 KoHctuTtyuum CCCP 1 3akoHa 0 KOHCTUTYLIMOHHOM Haa3ope
B CCCP o1 24 pekabpsa 1989 ropa (BcTynmeLuero B cuny 1 sHBa-
ps 1990 ropa), ogHaKo 3TOT opraH He CyMen OOBEecTu Aeno Ao
KOHUA. BbbINo HamMepeHMe co3aaTh aHaNOrMYHbIA opraH n B Mon-
noBe, ogHako BepxoBHbii CoBeT MCCP, paccmartpuBas B nep-
BOM 4YTEHUM MNPOEKT 3akoHa O KOHCTUTYLUMOHHOM HaA30pe B
MCCP, He ogobpun 3Ty uHnumaTtmBy. B pesynstate HauyoHanb-
HO-0CBOBOANTENBLHOIO ABMXKEHUS 3akoHOM OT 23 mas 1991 roga
Obl10 U3MEHEHO Ha3BaHue cTpaHbl: Mongasckas CoseTckas Co-
umanuctnyeckasa Pecnybnvka ctana HasbiBaTbcsa Pecnybnnkon
Monpoga. 23 uoHa 1990 ropa 6bina npuHaTa eknapaums o cy-
BepeHuTeTe, a 27 aerycTta 1991 ropa - leknapauus o He3aBUCU-
MOCTU, U Takum obpasom Pecnybnvka Mongosa ctana cyBepeH-
HbIM 1 HE3ABUCUMBbIM rOCYAapPCTBOM.

MpucoeanHeHne Pecnybnukm Mongoea k Bceobuuen gekna-
paumMn Npae 4YeNoBeKa, K nakTam 1 apyrum goroeopam 06 oCHOB-
HbIX MpaBax YenoBeka NPenonpenennno HeobxoauMoCTb BHECE-
HUS CYLLECTBEHHbBIX UBMEHEHMIN B 3aKOHOAATENbCTBO, B CTPYKTY-
py rocyaapCTBEHHbIX OpPraHoB, HEOOXOAMMOCTb MPUCTYNUTbL K
paamkanbHbIM 3KOHOMUYECKMM pedopMaM B CBA3K C MEPEXOAOM
K PbIHOYHbIM OTHOWeHuAM. M xoTa B nepmop 1990-1994 ropos
nepBbLIM AemMokpaTuiyeckum NapnameHtom Pecnybnnku Mongo-
Ba, M36paHHbIM B 1990 roay, npunaranmck ycunusi B 3ToM Han-
paBneHumn, Haspena HeobXoAMMOCTb NPUHATUS HOBOWM KOHCTUTY-
unun. KoHuenumsa cynebHo-npasoBon pedopmbl 1994 roga aBu-
nacb ocHoBol KoHcTuTyummn Pecnybnukm Mongosa, npuHaTon 29
uiona 1994 ropa.

C npuHaTuem HoBol KoHctutyuum B Pecnybnnke Monposa
OblN yYpeXaeH NHCTUTYT KOHCTUTYLIMOHHOIO KOHTpons. Pasaen V
KoHcTuTyuumn nocesuieH KoHctutyunoHHomy Cyny. OToT pasnen
coctouT n3 7 ctaten (cT.134-140). Ho n B apyrux ctatbsax KoHc-
TUTYUUN Takke eCcTb CCbIkM Ha KoHCTUTyuuoHHbin Cya, Hanpu-
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Mep, B CT.62, NpegycmaTpuBatoLlen npoueaypy NpUsHaHns MaH-
naTtoB genytatoB MapnameHTa. 13 nekabpsa 1994 roga Obin Npu-
HAT 3akoH Ne 317-Xlll o KoHcTuTyunoHHom Cyae, KOTopblii coaep-
XUT 6 rnae u 42 ctaTbun. [NonoxeHnsa aToro 3akoHa npegycmatpu-
BalOT cTaTyc cyabn, CTPpykTypy Cyna, OCyLEeCTBNEHNE KOHCTUTY-
LMOHHOW topucamkumn n 1.4. 23 despansa 1995 roga 6bin co3naH
nepsbii coctaB KoHcTUTyumoHHoro Cyaa, oaHako cyaby NpPUCTy-
MUK K NUCNOJIHEHNIO 006s3aHHOCTEN ¢ 16 utoHa 1995 ropa, koraa
6bin NPUHAT KoaeKe 0 KOHCTUTYLMOHHOM topucankumm Ne 502-XI11.

EctecTtBeHHO, 0o aToro Pecnybnuka Mongosa He umena Hu-
KaKoro onbiTa B 06/1aCTN KOHCTUTYLIMOHHOIO NpPaBoCcyaus.

Cnenyet oTMETUTb, 4TO KOHCTUTYLMOHHBIM Cyn He BXOAUT B
CynebHyl0 CUCTEMY, HE SBNSIETCS OH M COCTaBHOW YacTbio opra-
HOB rocynapcTBeHHOM Bnactu. KOHCTUTYUMOHHbIN Cya, - eguH-
CTBEHHbIN OpraH KOHCTUTYLUVOHHON lopucaukuum B Pecnybnvke
Mongoga. OH He3aBUCKM OT OO0 Apyroi Ny6anYHOM BNacTu n
noavnHaeTcs Tonbko KoHcTutyummn. KoHCTUTYUMOHHbIN Cya, aiB-
ngeTcsa He3aBUCUMbIM U aBTOPUTETHBIM OpPraHOM CO creumainb-
HbIM CTaATYCOM, TakK Kak ero peLeHunst HOCAT OKOHYaTe bHbIN Xa-
pakTep n nognexar oba3aresibHOMY UcnofHeHuto. Ceomu pe-
weHnaMn KoHCTUTYUMOHHBIM Cya, MOXET BNUATb Ha OesATeslb-
HOCTb rOCydapCTBEHHbIX OPraHoB.

KoHcTutyumoHHbii Cyn, B Pecnybnuke MonpoBa ocylecT-
BNSET TONbKO NOCNEnYOLLNA KOHTPOb (a posteriori) KOHCTUTY-
LMOHHOCTU 3akoHoAdaTesbHbIX akToB. YTO KacaeTca MexayHa-
pPOOHbIX AOrOBOPOB, CBOMMMK nocTaHoBneHusamn KC yctaHoBun
NPaKTUKY UX NpPenBapuTesbHOro KOHTPONS (a priori).

TeHOeHUUN KOHCTUTYLMOHHOro KOHTponsa B Pecnybnuke
MongoBa Ha JaHHOM 3Tare aHanorMYHbl, 4TO U B APYruxX cTpaHax,
a MMEHHO: 3MaHcunaums KOHCTUTYLIMOHHOM IOPUCOVKUMN, YTO
ABNSETCA CNeacTBMeEM, Kak OTMeTun npodeccop, aAokTop Pain-
Hep ApPHOMbA, 3MaHCMNALMN KOHCTUTYLIMIA. DTOMY Takke Cnocob-
CTBYIOT:

- UccnenoBaHms 1 COOTBETCTBYIOLME MOCTAHOBIEHUS N 3aK-
novyeHnsa BeHeumaHCKoW KOMUCCUU;

- MOCTOSIHHO OEWCTBYIOLWMIM CMELUAHHbIA KOHCUIIMYM areH-
TOB MO CBA39M C BeHeumaHCKon KOMUCCUMEN N €ro AOKYMEHTHI;

- 6a3a gaHHbIX KOHCTUTYLIMOHHOW topucankuum BeHeunaHc-
kon komunccum CODICES;
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- BOSMOXHOCTb 0bGpalleHnss C KOHKPETHbIMM 3anpocaMn B
BeHeumaHCcKyo KOMUCCUIO U NOTyYEHUST COOTBETCTBYIOLLMX 3aK-
NIOYEHUI;

- BO3BMOXHOCTb 06palleHnsa ¢ 3anpocamm nocpeactsom Be-
HEeLMAHCKOM KOMUCCUKN K HALIMM KOoJleram u nosydyeHus CTosb
HeobX0AMMbIX OTBETOB HA MOCTAaB/IEHHbLIE BOMPOCHI;

- NpsiMble 0OpalLLLEeHNs C 3arnpocamMm Ha OCHOBaHUN OBYXCTO-
POHHNX AOFOBOPOB O B3AMMHOM COTPYAHUYECTBE;

- npoBegeHne GOopPyMOB PasfIMYHOro YPOBHS (MexXayHapona-
Hble KOHPEPEHLMN, KOHIPECCHI, tobunerHble KOHpepPEHUMN, ce-
MWHapbl, KPyrnble CTOMbI U T.M.) U T.A4.

OTMEeTUM, 4TO MHCTUTYT KOHCTUTYLMOHHOIO KOHTPOAS Ha
NPOTSXXEHUM NCTEKLIEr0 BPEMEHN CNOCOBCTBOBAN YKPEMIEHUIO
1 PasBUTUIO AEMOKPATUYECKNX OCHOB B Pecnybnunke Mongoea.

Ha onpepeneHHbix 3Tanax MOCTaHOBMEHUS U 3aK/OYEHUSA
KoHcTuTyumoHHoro Cyna no3BonvnamM BO3OAEWCTBOBaTb Ha pas-
6110KMPOBKY MONNUTUYECKOro Kpuauca B ctpaHe. K npumepy, cos-
naswnics kpusuc B 1999-2000 rogax npm TorgaliHeEM Koannum-
OHHOM [lapnamMmeHTe C y4eTOM COOTBETCTBYIOLMX 3aK/IOHEHUI
KC npuBen K UISMEHEHUIO KOHCTUTYLIMOHHBLIX HOPM, KaCaloLMXCs
nopsaka nadpanua lMpesugeHTa, ero cpoka NoOJIHOMOYUIA, MO-
psaaka pocnycka NapnameHnTta. B pe3ynbtarte, nepewnn ot nps-
MbIX BCEHAPOAHbIX BbIOOPOB pe3naeHTa Kk ero nsbpanuio Map-
nameHToMm (3/5 ronocoB M3bpaHHbIX OenyTaToB 0e3 CHUXEHUS
yKa3aHHOro KOJIN4eCcTBa rosloCoB NpW NPOBEAEHMN BTOPOro Typa
rosIoCoBaHUS K NPY NOBTOPHbLIX BbIOOPaXx).

Kak okazanocb, Ha TOT MOMEHT 3TO OblNl BbIHYXOEHHbI
KOMMPOMMUCC AJ19 BbIXO4a N3 CO34aBLUEr0Cs NOSIMTUYECKOIO KPpU-
3uca. 'pynna KOHCTUTYLIMOHANUCTOB YXe Torga Bbicka3anachb no
BOMPOCY HEOOXOAMMOCTM COBEPLLUEHCTBOBAHUS KOHCTUTYLIMOH-
HbIX HOPM, Kacalowmxca UHCTUTYTa [pe3maeHTa 1 NMHCTUTYTa
MapnameHTta. OgHaKo Ha NPOTSXKEHUM BOCbMU JIET 3TO He ObiNo
CHEenaHo, XOTs B 3TOT Nepuop, npaeneHma MNaptmm KOMMYHUCTOB
Pecnybnuku Mongosa yoanocb 06pa3oBaTh M KOHCTUTYLIMOHHOE
OONbLUMHCTBO, YTO NO3BONNIO PEBM30OBATL OTAENbHbIE (ApYyrue)
HOpPMbl KOHCTUTYUMM 1 NPOBECTU, B YACTHOCTU, cyaebHyio pe-
dopmy B 2002-2003 rogax.

B pesynbTaTe anpenbckmx BoibopoB 2009 roga KoHcTUTyUU-
oHHbIM Cynom B MNapnameHTte XVII co3biBa n3 101 maHgaTa Obinmn
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NPU3HaHbl AENCTBUTENBHLIMK 3a [MapTnen KoMMyHUCTOB Pecny6-
nnkn Mongposa 60 (loctaHosneHne KC nr.7 ot 22.04.2009 . ).

Pa3BepHyBLUMECA MacCcoBble BOSHEHUS (6-7 anpenst 2009
roga) 3akKOH4YMNMUCb pa3rpomMom 3gaHuii MNapnamenTa n lMNpesun-
OEHTYpPbI, KOTOPbIE B CBS3N C 93KOHOMUYECKMM KPU3NCOM HE BOC-
CTaHOBMEHbI A0 HacTosWero BpemMeHu. Nonutmnyeckas obcTta-
HOBKa B CTpaHe He no3eonanna nsbpanuio Npeanaerta (MKPM He
yOanocb 3anonyynTb OQUH HeAOCTaloWMIi ronoc y 3 onnosnum-
OHHbIX MapnamMeHTCKUX NapTuii, a UMeHHO: oanTmnyeckom nap-
T "JlnbepanbHaa naptua”, JinbepanbHO-AEMOKpPaTUYECKON
naptum Mongossl 1 Nonntuyeckon naptum "AnbsHc Hawa Mon-
[oBa" - 32 KOTOPbIMU ObIIN MPU3HaHbI AENCTBUTENBHLBIMU MaH-
nartbl COOTBETCTBEHHO 15, 15 n 11).

OTMEeTUM, 4TO B COOTBETCTBUM C HOpMamMu KOHCTUTYyumMKn, ec-
NN 1 nocne NoBTOPHbIX BbIbopoB lMpe3uaeHT Pecnybnukmn Mon-
[oBa He n3bpaH, aencTeyowmi MNMpeanaeHT pacnyckaeT MNapna-
MEHT 1 Ha3Ha4yaeT gaTy BbIOOPOB HOBOro apnamMmeHTa Ha OCHO-
BaHUK 3aktodeHus KoHcTutyumoHHoro Cyaa. B cBs3u ¢ 0Tka3om
41 penyTtaTta y4acTBOBaThb B n3bpaHuu lNpe3naeHTa, B TOM Ymucne
NpW NOBTOPHbIX Bblbopax, KC koHCTaTupoBan 0OCTOSATENLCTBRA,
onpaepbiBatowme pocnyck MNapnamenTa (3akmoveHne KC nr.2 ot
22.06.2009r.).

Ykasom MpesnaeHta Pecnydnnkmn Mongosa Ne 2243-IV o1 15
nioHsa 2009 ropga 6bin pacnyuweH MapnameHT Pecnybnnkmn Mon-
noBa XVIl co3biBa 1 Ha3Ha4YeHbl BbIOOPLI HOBOro MapnameHTa Ha
29 wiong 2009 ropa. 29 mionsa 2009 roga cocTosNUCb BbIGOPDI
MapnameHTa Pecnybnukmn Mongoa. 3akntodyeHnem Ne 3 ot 14
aBrycta 2009 roga KoHCcTuUTyumoHHbIn Cya nogTBEpAM COOTBET-
CTBME 3akOoHYy BblOoOpoB, a [locTtaHoBneHnem Ne 14 npusHan
nencteutensHeiMu MaHgaTtel 101 genytarta MNapnameHTta Pecny6-
nukn Mongosa XVIIl co3biBa. B pe3ynbTaTe ykasaHHbIX BbIOOPOB
MaHpaTbl B lNMapnameHTe pacnpegenunucb crnepylowmm obpa-
3om: MKPM - 48, 1ANM - 18, JIN - 15, ANl - 13 n AHM - 7 maH-
natoB (locraHosneHne KC nr.14 ot 14.08.2009 r.). NocnegHune
4 napTin co3pnanu Npaesawmnin AnbSHC 3a eéBPOMNENCKYIO NHTerpa-
umio (53 maHpgaTa), COCTaBnAWMA NapaMeHTckoe O6O0bLUNH-
ctBO. NMKPM cTana onno3nunoHHOM NapTUE.

MoctaHoBneHnem Ne 54-XVIII ot 3 Hos6ps 2009 roga B COOT-
BEeTCTBUM cO CT.2 4.(4) akoHa Ne 1234-XIV o1 22 ceHTabpsa 2000
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roga MapnameHT HaszHauun BbIGopbl MMpe3npeHTa Pecnybnukm
Monposa Ha 10 Hos6psa 2009 roga. BelaBHyTas kaHauaaTypa Ha
nomxkHocTb MNpe3npeHta Pecnybnukn Monpgosa He Habpana He-
06x0aMMoe KONMYeCTBO FOSI0COB (48 aenyTaToB OT OMMO3ULNOH-
HOI NapnamMeHTcKon ppakumm MNMapTnm KOMMyHUCTOB Pecrnybnu-
kn Monpgoea oTkaszannucb NPUHUMAaThL y4acTue B rosloCoBaHUM).
MapnameHT MNMoctaHoBneHnem Ne 74-XVIII ot 27 Hos6ps 2009 ro-
[a Ha3Hauymn MoBTOPHbIE BbLIOOPLI pe3npgeHTa Pecnybnuku
MongoBa Ha 7 pekabpsa 2009 roga, npu koTopbix MpesnaeHT
Pecnybnuku Mongosa He 6bln U3bpaH, YTo BieYeT NocneacTeus,
npeaycMoTpeHHble CT.78 4.(5) KoHcTutyumm, - pocnyck Mapna-
MeHTa 1 Ha3HavyeHne gaTbl BbIGOpoB HOBOro MapnameHTa.

Becb nepmop nocne anpenbckmx Bbibopo 2009 B cooTBeT-
ctBuun ¢ KoHCTUTyUMen 0o NpuHECEHNS NPUCSTn BHOBb U3BpaH-
HbiM [Mpe3nageHToM npoaomkan MCNOMHATL CBOM MOJSIHOMOYUS
Mpe3npeHT Pecnybnukn Mongosa, nsbpaHHeii 4 anpens 2005
roga MapnameHtom XVI co3blBa.

B cooTtBetcTBMM cO ¢T.90 4.(2) KoHcTnTyummn 11 ceHTa6psa
2009 ropa lMpe3unpgeHT Pecnybnukmn Mongosa Bnagnmup Bopo-
HUH npencTasun NapnameHTy 3asBneHne 06 OTCTaBKe.

MapnamMeHT NpuHAN K CBEOEHMIO 3asaBfieHMe 00 OoTcTaBke
rocrnogmHa Bnagummnpa BopoHnHa n obbaBun gomkKHOCTb Mpe-
3anpgeHTa Pecnybnukmn MongoBa BakaHTHOW ([TlocTtaHoBaeHmne Ne
14-XVIll ot 11 ceHTs6ps 2009 rona).

MoctaHoBneHnem MapnamenTta Ne15-XVIII ot 11 ceHTa6psa
2009 ropga BpeMeHHoe ncnonHeHne obssaHHocTen Npe3vaeHTa
Pecnybnuku Monposa Bo3noxeHo Ha lNpeacenartensa MNapnameH-
Ta Muxaa 'mmny.

PaccmatpuBasi cooTBeTcTBYlOLEe obpalieHne, KOHCTUTy-
LUMOHHbIN Cyp, KOHCTAaTUPOBaN Kak 06CToATENBCTBO, ONpaBabiBa-
loLlee BpeEMEHHOE ncnonHeHmne obsa3anHocTel MNMpeanpeHTa Pec-
nyénukmn MongoBa, BakaHCUIO OOMKHOCTU B CBA3UM C OTCTABKOMN
rnaebl rocypapcTea (SakmoveHne KC nr.4 ot 17.09.2009r.).

Mpouenypa n3dpanus MNMpesngeHTta Pecnybnukmn Mongoea B
COOTBETCTBUN CO CT.78 4.(6) KOHCTUTYUMN yCTaHaBIMBaeTCH Op-
raHnyecknm 3akoHoMm. 30 okTabpsa 2009 ropa 3akoHom Ne 49-
XVIII 6611 BHECEHBI N3MEHEHUS B opraHndeckmnin 3akoH Ne 1234-
XIV o1 22 ceHTs6psa 2000 roga "O npouenype ns3dpaxHus MNpesun-
neHta Pecnybnukmn Mongosa”, B COOTBETCTBMU C KOTOPbLIMU "B
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TeyeHune ogHoro roga NapnameHT MOXeT ObITb PACMYLLLEH TONLKO
oaviH pa3. Cnenylowmii pocnyck NapnameHTa MOXeT Npou3Bo-
OUTbCS TOJIbKO MO UCTEYEHMM OAHOMO roga Co OHS NocnenHero
pocnycka". YkazaHHble U3MeHeHUst B 3akOHe Obln Npu3HaHbl
KOHCTUTYUMOHHbIMU (TocTaHoBneHne KC nr.5 ot 16.03.2010.).

B nocnepyowmii nepmog 6u611m NpunoXeHbl yCUnmsa oas pas-
peLleHns NoIMTUYECKOro Kpuanca, npeaoTBpaLLeHns 6J0Kku-
pPOBaHUA [EATEeNIbHOCTU FOCYAapCTBEHHbIX OPraHoOB MyTeM
BHECEHUS N3MEHEHUN B KOHCTUTYLMIO (C LLeNbi0 YyCOBEpPLUEH-
CTBOBaThb npouenypy naopaxua MNpesnaeHTa).

31 mapTta 2010 roga rpynna us genyrartos MapnameHTa
ot ¢pakuumn PKPM npepctaBuna KoHctutyumonHomy Cyny
ANS a4y 3aKJIl04eHUS NPOeKT KOHCTUTYLMOHHOIO 3aKOHa O
nepecmoTtpe c1.78 KoHcTtutyummn Pecny6nukmn Monpoea,
COrJ1acHO KOTOPOMY npeanarajsocb yCOBepLUEeHCTBOBaHUe
npoueaypsbl u3dbpaHnsa MpesanpeHta Pecnyonuku Mongosa
NOCPEeACTBOM CHMXKEHUS KOJIMYECTBA NOAAHHbIX FOJIOCOB B
nocneaylowmux Typax rofloCoOBaHus, a UMeHHO: B NepBOM Ty-
pe - 61, Bo BTOpOM Type 57, B TpEeTbEeM Type - 60/IbLUIMHCTBO
rosocoB ns3bpaHHbIX genytaToB. Ecan n nocne Tpetbero Ty-
pa BbiOopoB MNMpe3upeHT Pecnybnunku MonpgoBa He n3opaH,
pencteyowun NMpesngeHT pacnyckaet NapnameHT m Ha3-
Ha4yaeT gaTy BbiIGOpoB HoBOro MapnameHTa.

14 anpens 2010 ropa rpynna n3 genyraroB MNapnameHTa
OT npaBswero AnbsHca 3a eBpPONEencKkyl HHTerpauyuio
npencraBmna obpaweHne Onsa gadn 3akioyeHus no MpoekTy
KOHCTUTYLIMOHHOIO 3akoHa O nepecmoTpe cT.78 KoHcTutyummn
Pecnybnuku Monposa, npenycmartpuBatollein, 4to lMpesnaeHT
n3bmpaeTcsa HapoaoM BCeoOLIMM 1 CBOOOOHLIM FOJIOCOBAHUEM.

28 niona 2010 ropa rpynna na penyrartoB MapnameHTa oT
npaeawero AnbsiHca 3a eBpONencKylo UHTerpauumio npenc-
TaBuna KoHCcTuTyumoHHoMy Cyay NpOeKT KOHCTUTYLIMOHHOIO
3akoHa 0 BHECEHUN N3MeHeHUI B CT.78 KoHcTuTyummn Pecnybnu-
k1 MongoBa nyTeM KOHCTUTYLIMOHHOIO pedepeHayma, CornacHo
KOTOpOMY npepfiaranocb mn3bpanHue lMpeanpeHTa rpaxgaHamu
NPSIMbIM FOJIOCOBAHNEM, @ N3BPaHHLIM cunTanca Obl KaHAMAOAT,
HabpaBLUWIA HE MEHEE MOJIOBMHbBI FONIOCOB NPUHSABLUMX y4acTueE B
BblGoOpax. Ecnn HM 0gviH U3 KaHANMAATOB He Habpan Obl 3TO KONN-
4eCTBO r0JIOCOB, MPOBOAMTCS BTOPOI Typ roJIOCOBaHUSA Mo nep-
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BbIM ABYM KaHAMAaTypam, YCTaHOBJIEHHbIMU B nopsioke ybbiBa-
HUS YMcna rosocoB, MOJIYYEHHbLIX B MEPBOM Type. N36paHHbIM
cuntancsa Obl kKaHOuAaT, HabpaBLN Hanbornbllee KONMMYeCTBO
roslIocoB.

KoHcTuTyumoHHbi Cya, Bbicka3ancs NosIoXKUTENbHO MO OaH-
HbIM MPOEKTaM, KOTOpble COOTBETCTBOBAJIN YCIIOBUSIM, YCTAHOB-
JIEHHBIMU KOHCTUTYLMOHHBbIMW NONoXeHnamm ¢1.141 4.(1) n.b), n
He npeBbilWanM npegensl nepecmotpa KOHCTUTyuMn, yCcTaHoB-
NIEHHbIE KOHCTUTYLIMOHHLIMWU MONIOXEHUsIMU CT.142 4.(2). Mep-
Bble ABa NpoeKTa Mornu GbiTh NpeacTaBsieHbl /15 PacCMOT-
peHus MNapnamMeHTy, a TPeTUn - 415 KOHCTUTYLUMOHHOro pede-
peHoyma (3akmovenus KC: nr.1 ot 29.04.2010 r., nr.2 ot
04.05.2010r. nnr.3 ot 06.07.2010r).

7 miona 2010 ropa MapnameHT Pecnybnmkmn Mongosa npu-
Han MoctaHoBneHme Ne 150 o nposegeHun 5 cenTabpsa 2010 ro-
ha pecnybnmkaHcKoro pedepeHaymMma no npoekTy 3akoHa O BHe-
CEeHUN N3MeHeHU B CT.78 KoHcTuTyuum Pecnybnukn Mongoga.
KOHCTUTYLUMOHHBIN pedepenaym oT 5 ceHTabps 2010 rona npec-
nenosan Uefb paspeLlleHns "KOHCTUTYLIMOHHOIO Kpmaunca, BO3-
HUMKLLEro n3-3a HeBO3MOXHOCTN n3bpaHus MNMpesnaeHTta Pecnyb-
nvkn Monpoa”.

5 ceHTaAb6psa 2010 roma Obln NpoBeAeH pecnybMKaHCKUN
KOHCTUTYLMOHHbIN pedepeHayM, 04HAKO B rOSI0COBAHUM NPUHS-
nn yyactue meHee 1/3 nsbuparenen ot 4Y1ucna nuu, BHECEHHbIX B
nsbuparenbHble cnuckun. Mo 3Tmm ocHoBaHUAM KOHCTUTYLIMOH-
Hbi Cya NoATBEPOWI, YTO PecnybMKAHCKUIA KOHCTUTYLUVOHHBIN
pedepeHaym oT 5 ceHTabps 2010 roga ABNAETCA HECOCTOSAB-
wwumcsa (lNoctaHosnenne KC nr.22 ot 23.09.2010 r.). Takum 06-
pas3oMm, OXXnaaembiin NO3UTUBHBIN pe3ynbTaT pedepeHgyma ot 5
ceHTabps 2010 roga He nocneposan.

MepBble aBa NPOEKTa KOHCTUTYLMOHHbIX 3aKOHOB O BHE-
CEeHuMU nameHeHunm B c1.78 KoHctutyuum NMNapnameHTOM He
Obinn paccmoTtpeHbl. Fpynna pgenyratos MapnameHta ort
dpakunmn PKPM oTto3Bana cBon NpoeKT.

7 cenTa6psa 2010 ncnonHswowmn o6a3aHHocTu MNMpeanpeHTa
Pecnybnukn Monpoea obpatuncs B KOHCTUTYUMOHHLIA Cya, ¢
npencTaBieHMEM O KOHCTaTaumMm o6CTOATENbCTB, ONpaBabiBato-
wmx pocnyck MapnameHTta XVIIlI co3biBa, MOTUBUPYS TEM, 4YTO He-
yyacTue 48 genytaTtoB OT napiamMmeHTckon ppakumm MapTum Kom-
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MyHUCTOB Pecnybnukmn MongoBa B odepefHbix Belbopax MNpesn-
neHta Pecnybnukn Mongosa ot 10 Hos6ps 2009 roga v noBTOP-
HbIX BbiOOpax oT 7 aekabpsa 2009 rona BneyeT NocneacTeus, npe-
OYCMOTPEHHbIE CT.78 4.(5) KoHcTuTyumn.

PaccmoTpeB obpalleHne B COOTHOLIEHUN C KOHCTUTYLMOH-
HbIMW MOJIOXEHUSMU N HOPMATMBHBIMU akTamm o Bbibopax lMpe-
3upeHTa Pecnybnukn MongoBa n pocnycke NapnamenTa, KoHe-
TUTYUMOHHLI Cya oTMeTun, 4to 7 aekadbps 2009 roga BO3HUKN
ob6cToATENBCTBA, BNEKyLMe pocnyck MNapnameHTa.

Pocnyck MNMapnameHTa B COOTBETCTBMN €O CT.78 4.(5) KoHc-
TUTYUMN OCYLLECTBASIETCA NpU COOMOAEHNN MONOXEHUNA CT.85
4.(3) KoHCTuTYyuMmn, KOTOpbIE NMPEnYCMaTPUBAIOT, YTO B TEYEHUE
opHoro roga MNapnameHT MOXeT ObITb PacnyLL,EeH OAMH pas.

JlaHHas KOHCTUTYLMOHHaA HopMa Obina paseuTta B cT.10 4.(3)
3akoHa Ne 1234-XIV o1 22 ceHTa6psa 2000 ropa, npeaoycmarpu-
BalOLLEN, YTO B Te4eHMe oaHoro roga lNapnameHT MOXeT ObiTb
pacnylleH Tonbko oaviH pa3. Cnenyowmii pocnyck MNapnameHTa
MOXET MPOU3BOAMTLCA TOJIbKO MO UCTEYEHMN OAHOrO roga co
[OHS nocnegHero pocnycka.

16 nioHs 2010 roga ncTek rof, Co AHS NOCNeAHEro pocnycka
MapnameHTa, ycTaHOBNEHHOro Yka3zomMm Ne 2243-IV ot 15 umioHsa
2009 ropga.

KoHCcTuTyumoHHbIi Cya, KOHCTaTupoBan kKak 0b6CcTosATelb-
CTBa, onpaBapbiBatoLme pocnyck MNapnamenta Pecnybnuku Mon-
noa XVIII co3biBa, HensbpaHue MNpe3naeHta Pecnybnnkmn Mon-
[0Ba Ha o4yepedHbix Bbibopax oT 10 Hos6pa 2009 ropa v B NMoB-
TOpHbIX BbiBOpax oT 7 aekadps 2009 ropa (3akmoyeHne KC nr.4
o7 21.09.2010r.).

Yka3om Ne 563-V ot 28 ceHTsa6ps 2010 roga NCrONHSAOLLNG
obasaHHocTn [Mpe3nageHta Pecnybnuku MonpoBa B COOTBET-
CTBUM CO CT.78 4.(5) KoHcTuTyumn n ¢T.76 u.(3) Kogekca o BblbO-
pax pacnyctun 29 ceHtabpsa 2010 roga MapnameHT XVIII co3biBa
1 Ha3Ha4un BbiI6opbl HOBOro NMapnameHTa Ha 28 Hos6ps 2010 ro-
na. 28 Hosb6psa 2010 roga cocToANMChb A0CPOYHbIE BbiOOPbLI MNap-
namenTa Pecnybnmnkmn Mongoa XIX co3biBa.

KoHcTuTyumoHHbIn Cya npuaHan CoOoTBETCTBME BbIOOPOB 3a-
KOHY 1 OENCTBUTENIbHOCTb MaHOATOB N30pPaHHbIX AenyTaToB Clne-
aytowmm naptuam: NMKPM - 42, nAanm - 32, Arnm-15, an-12
(3aknoueHne nr.5 n lNoctaHosnenne nr.31 ot 24.12.2010 r.).

KoHdepeHuus, nocesweHHas 20-netunio KC Pecnybnvkn Bonrapus

MocneoHue 3 napTuM COXpaHWUIM NpaBalnii AnbsHC 3a eBpO-
nenckyto nHterpaumio (59 maHgaToB), COCTaBNSAOLWMIA napna-
MEHTCKOe OONbLLUNHCTBO.

30 nekabps 2010 roga 661 M3bpaH Mpeacepartens MNapna-
MeHTa, KoTopbi MNocTaHoBneHneMm MNapnamenTa Ne 6 OT TOro xe
ymcna Ha3Ha4YeH BPEMEHHO NCMNONHSAIOWMM 06s93aHHOCTK Npe3u-
heHTa.

24 quBapsa 2011 noctynuno obpalleHne genytaTtoB [Napna-
MeHTa 0 gade TonkoBaHus ¢T1.90 4u.(4) KoHcTuTtyumm (npegycmar-
puBaloLLEeln npoeeaeHne BbiIbOpoB HOBOro Npe3naeHTa B ABYX-
MECSI4YHbIA CPOK NOC/Ee TOoro, Kak AO/MKHOCTb lMpe3unpeHTa Pec-
nybnmku MongoBa CTaHOBUTCSI BakaHTHOM) B YCNOBUSX, Koraa
BPEMEHHOE MCNOJIHEHME 0083aHHOCTEN rnaBbl rocygapcrea
obecneunBaeTcsa nocnegoBaTtenbHO npeacepatensamu lNapna-
MeHTa [BYX CO3bIBOB MOApsiA, CUTyaums, KOTopast MOXeT NoBTO-
pUTbCA B ByayLLEM.

MpoaHanu3upoBaB NpMMeHUMOCTb 4.(4) cT.90 KoHcTtuTty-
umn, KOHCTUTYUMOHHBLIN Cya, OTMETUI, YTO COOTHOCKMAs CO CPO-
KOM npoBeaeHus BbibopoB lNpesnaeHta Pecnybnvku Mongosa
npaBoBas CUTyaLusi, CIOXKMBLUASICA HA AEHb PACCMOTPEHUS OaH-
HOro Aena B CBS3M C BaKaHCMEN 3TO JOMKHOCTU M YCTAHOBIIEHWN -
€M BPEMEHHOr0 WUCNONHeHus obsidaHHocTen [lpe3mpeHTa, He
yperynupoBaHa KoHcTtutyuuen Pecnybnmku Mongoga.

Tak, HbliHewWwHM MNpeacenatens MNapnameHTa NPUHAN O0IXK-
HOCTb BPEMEHHO MCMOJHALWEro obs3aHHoCTN Npe3naeHTa He
ot lNpe3npeHta nnu gencteyouwero lNMpe3vaeHta Pecnybnukm
MongoBa, a 0T BDEMEHHO UCMNONHSAOLWEro 06s3aHHOCTU NMpeaun-
neHta Pecnybnukmn Mongosa, CpokK NOIHOMOYKUIA KOTOPOro B Ka-
yecTtBe [pencepatensa lMapnameHTa uctek. Takum obOpasom,
MapnameHT Pecnybnukn Mongosa, HasHa4yme 30 gekabpst 2010
roga HOBOro BPEMEHHO MCMONHSAWEro obssaHHocTu [pesn-
[EeHTa, co3gan HOBYIO MPaBOBYD CUTyauUMIO: BPEMEHHOE UCMOJ-
HeHne 00s1I3aHHOCTEN BPEMEHHO MCMOJHALWEro 00693aHHOCTU
Mpe3naeHTa, KOTOPOoE He yperynmpoBaHo KoHCcTuTyumen nnn 3a-
KOHOOATENbCTBOM.

KoHCTUTYUMOHHBIM Cya Takke oTMEeTUS1, YTO CPOK NpoBene-
HUS BbIbOpoB lMpe3naeHTa B Nepuog, BPEMEHHOIO UCMOJSTHEHNS
obsizaHHocTen MNpe3naeHTa OTHOCUTCA K Npoueaype u3dbpaHusa
Mpe3npgeHTa, n MNapnameHT cornacHo 4.(6) cT.78 KoHcTuTyummn
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obnagaeTr BCEMU MOMHOMOYMSMU 3aKOHOAATENIbHO YpPerynmpo-
BaTb AaHHbIA BOMpPOC, cobnogas rnpy 3TOM KOHCTUTYLMOHHbIE
NPUHLUMNbI.

YT106bl HE NPUCBOUTL Cebe NOSIHOMOYUS 3aKOHOAATEIbHOrO
opraHa, KoHCTUTYUMoHHbI Cya He cyen BOSMOXHbIM yCTaHaB/N-
BaTb CPOKM MpPOBEAEHUs npouenypbl M3dpaHua lMpesnpeHTa
BHOBb M30paHHbIM NapnameHToM. Kak KoHCTUTYUUs, Tak u npe-
Obloylime NoCTaHOBNEHUS O TONKOBAHMN KOHCTUTYLMOHHBIX MO-
NOXEHUN He No3BonsoT KoHCTUTYuMoHHoMy Cyay pacwmvputb
nepeYyeHb Cry4aeB, NpenycMaTpuBalowyx YCTaHOBNEHUE Bpe-
MEHHOro ncrnosiHeHus obssaHHocTeln MNMpe3ngeHTa. Paclumnperne
3TOro NepeyHs N yCTaHOBNIEHME CPOKOB Ansi u3bpaHua lMpeaun-
neHta Pecnybnukn Mongosa o3Havanu 6bl npucBoeHne KoHCTu-
TYUMOHHbIM CyOM HECBOWNCTBEHHbLIX €MY NMOSHOMOYUIA U NOgME-
HY 3aKOHOAATENbHOro OpraHa, 4YTo HegonycTUMO.

KOHCTUTYUMOHHLIM Cya, MO STUM OCHOBAHUSM MpekpaTun
NpPou3BOACTBO MO Aeny O TonkoBaHum 4.(4) ¢1.90 KoHcTuTyuun B
aton yactu (lNoctaHoBneHne KC nr.2 ot 08.02.2011 r.).

YunTtbiBas, 4TO 3aKOHOAATENLCTBO HE NPeayCMaTPMBAET Mo-
pPSAOoK nepenadn u NpUHATUS NonHomMoumnii Npe3npeHta Pecny6-
nnku Monpoea, a Takke MexaHM3Mbl YCTAaHOBNEHUSI BDEMEHHOIO
ncnonHeHns obsisaHHocTel MNMpe3naeHTa B cnyvyae BO3HUKHOBE-
HUS BakaHCUM OOJHKHOCTU U MpekpaLleHns cpoka NMoSHOMOYNIA
MpeanpeHTa, KOHCTUTYUMOHHBIN Cya cyen HeobXoAMMbIM Mpu-
HATb NpeacTaBfeHne B agpec MNapnameHTa.

Taknum 06pa3om, Ha CErOOHSLLIHUI OeHb BPEMEHHOE MUCMO-
HeHne obsa3aHHocTel Mpe3naeHTa obecneymBaeTca Npencena-
Tenem lNMapnameHTa.

JanbHenwee nameHeHne NOAUTUYECKON CUTYaLUM 3aBUCUT
OT BbICLLIEro NpeAcTaBUTENLHOrO opraHa Hapopa Pecnybnmku
MongoBa 1 eAMHCTBEHHOM 3aKOHOAATENbHOM BAACTU CTPaHbI.

Pesiomunpys cBoe BbICTYMJIEHNE, XO4YY BbiCKa3aTb HECKOJIbKO
CYXAEHWIM, KOTOpble, MO HalleMy MHEHUIO, MOryT CrMocobCTBO-
BaTb NOBbILLEHNIO 3DPEKTUBHOCTN KOHCTUTYLIMOHHOIO KOHTPONS
B Pecnybnunke MongoBa kak MexaHu3mMa rapaHTUpoBaHUsS BEPXO-
BeHcTBa KoHCTUTYUMM:

1. B uensx obecneyeHns He3aBMCMMOCTM cyaen KoHcTuTy-
umoHHoro Cyaa cumtaem uenecoobpasHbiM pedopMmMpoBaThb Ero
CTPYKTYPY (NepenTn OT NapHOro K HenapHOMy COCTaBy, YTO Tpe-

KoHdepeHuus, nocesaweHHas 20-netunio KC Pecnybnukn Bonrapus

OyeT yBENNYEHNS KOJIMYECTBEHHOIO COCTaBa), NepPenTn K 0gHO-
MaHpaTHOMY Bonee onTeNbHOMY CPOKY MOJTHOMOUNIA;

2. Haspena HeobXoOouMMOCTb MPOBEeAeHUs CYLLECTBEHHOMN
KOHCTUTYLMOHHOWM pedopmbl. M3BecTHO, 4To KOHCTUTYLMA Obina
NpuHaTa B Nepmoa Havana gemMmokpatudeckmx pedpopm B Pecnyb-
nmke MonpgoBa, MHOrMe HOPMbI Chirpany Ha TOM 3Tarne CBOIO Mo-
JIOXUTENBbHYIO POJIb U U3XKAM cebs. MNocneayowme USMEHEHNS B
obuiectBe, NoBTOpSOLLMECH FNYOOKME NONUTMYECKUE KPUSUCHI,
TEHOEHUMN AaNbHERLWero nNnpoaBMXeHUst CTpaHbl TPebyYIOT HOBO-
ro KOHCTUTYLMOHHOrO 3akpernneHns. Kpome Toro, kak 0oTMeYeHO
BblLLIE, HY>X0AIOTCH B CPOYHOM COBEPLLUEHCTBOBAHUMN KOHCTUTYLIN-
OHHbIE HOPMBbI, Kacatlowmecs MHCTUTYTOB Mpe3unaeHTa v Mapna-
MeHTa. BbICKa3biBalOTCA MHEHUS O HEeoOXOAUMOCTU MPUHATUS
HoBOW KOHCTUTYUMWU, MOCKONbKY, MO MHEHUID CTOPOHHWKOB
3TOro, Hy>xgalTcs B peHoBaLuum okono 80% ee HopM, XOTH CTO-
POHHMKU OPYroro MHEHMS BbICKa3bIBAlOTCA O HEOOXOAMMOCTU
n3ameHeHust okono 20% KOHCTUTYLMOHHbIX HOPM. Tak unm nHave,
3TO B MOJIb3Yy HEOOXOAUMOCTU KOHCTUTYLIMOHHOM pedopMbl.
A Onst 3TOro HyXkHa NonmMTUYeckas BOSIS BCEX MapfaMeHTCKUX
napTun.

Bbnarogapto 3a BHUMaHMe.
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BbIxoouT exxexkBapTanbHO

CtaTtbn BeCTHUKA “KOHCTUTYLIMOHHOE
npasocyane” nyeamnkyloTcs
B aBTOPCKOW peaakumm

BeCTHVK BK/IIOYEH B NepeyeHb BeAyLLNX
peLEH3UPYEMbIX Hay4HbIX XYPHAaNIOB 1
130aHui, B KOTOPbIX AOMKHbI ObiTh
0ny6/IMKOBaHbI OCHOBHbIE Hay4YHbIE Pe3yNbTaTbl
anccepTaumii Ha COMCKaHNE yYeHbIX cTeneHei
[OKTOpa ¥ KaHauaaTa Hayk

3apernctpupoBaH Konnervei
N 8/22 MuHucTepcTsa ocTiummn PA
27 despansa 1998r.



